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ABSTRACT

In order to prevent terrorist attacks, in 2005 Australia introduced a new division into
the Criminal Code 1995 (Cth). This allows preventative detention of terrorism suspects
who have not been charged with any offence and of even non-suspects, for up to 48 hours
under federal law, with the possibility of extending the detention up to 14 days under
complementary State and Territory legislation. In contrast, since September 11, both
Malaysia and Singapore have adopted only minor changes to their existing anti-terrorism
laws. The two states have long dealt with terrorism suspects by relying primarily on the
detention without charge measures provided for under the Internal Security Act 1960
(Malaysia) and the Internal Security Act 1965 (Singapore). The two Acts give the
executive sweeping powers, including the power to indefinitely detain persons without

charge for the purpose of national security.

This thesis examines and compares the preventative detention measures adopted by
these three states from an international human rights perspective. Security-based
preventative detention is a permissible deprivation of liberty under the International
Covenant on Civil and Political Rights as long as it is lawful and proportionate, but any
detention without charge must conform to the procedural constraints. Despite the fact that
Australia's detention regime includes some safeguards, its provisions are highly
problematic. In Malaysia and Singapore, both schemes have been consistently used to
suppress political dissidents rather than to protect the state from threats of terrorist acts.
Although Australia's new detention regime has a different maximum period of detention
and grounds of detention, it has in common with its Malaysian and Singaporean
counterparts a lack of sufficient and effective procedural safeguards. These include the
absence of a detainee's rights to a substantive merits review of the detention grounds, to
have regular contact with the outside world, and to have confidential lawyer-client
communications. The thesis concludes that the normalisation of extraordinary emergency
rules in Malaysia and Singapore is already against international human rights law, and
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there is a real danger that Australia’s preventative detention regime might damage the

established rule of law and the criminal justice system.



CHAPTER 1 - INTRODUCTION

Our response to terrorism, as well as our efforts to thwart it and prevent it, should
uphold the human rights that terrorists aim to destroy. Respect for human rights,
fundamental freedoms and the rule of law are essential tools in the effort to combat

terrorism — not privileges to be sacrificed at a time of tension.* — Kofi Annan (2003)

Since 11 September 2001, combating terrorism has become one of the top priorities of
all state governments’ agendas. At the international level, governments have intensified
and accelerated their co-operation in countering terrorism. At the domestic level, new
anti-terrorism legislation has been tabled, discussed and passed by legislature at

breakneck pace.

Except for the Hilton bombing in 1978, Australia has not so far been the object of a
successful terrorist attack carried out on its own soil by terrorists.? But Australia, like
much of the world, has been greatly unsettled by several terrorist events of the last decade,
especially the tragedies in Bali and London. Since 2002, the Commonwealth Parliament

has enacted over 40 counter-terrorism laws,® which have been described by scholars as

! Kofi Annan, Secretary-General of the United Nations, ‘Remarks at a special meeting of the Security
Council’s Counter-Terrorism Committee with International, Regional, and sub-Regional Organizations’ (6
March 2003).

2 Jenny Hocking, Terror Laws: ASIO, Counter-Terrorism and the Threat to Democracy (UNSW Press,
2004) 83-84.

% See detailed discussion of the government’s attitude to the necessity of new anti-terrorism laws in
Australia in the Hon Philip Ruddock MP, ‘Australia’s Legislative Response to the Ongoing Threat of
Terrorism’ (2004) 27 (2) University of New South Wales Law Journal 254; see also Anthony Reilly, ‘The
Processes and Consequences of Counter-Terrorism Law Reform in Australia: 2001-2005° (2007) 10
Flinders Journal of Law Reform 81.



“overly broad” and highly complicated. * Malaysia and Singapore, on the other hand,
took the slightly different approach of relying heavily on emergency laws to protect
national security which have been used for many years in combating domestic terrorism.”
Among them, Malaysia’s Internal Security Act 1960 (‘“MISA’) and Singapore’s Internal
Security Act 1965 (‘SISA’) have been cited by both states in their annual report to the
Counter-Terrorism Committee of the United Nations Security Council as the most
important weapon in countering terrorism.® Both the MISA and the SISA were originally
drafted to protect Malaysia and Singapore from the threat of communism in times of
emergency. ' However, these became “normal” parts of the legal frameworks in both state,
and have been energetically utilised in combating domestic and international terrorism
since 11 September 2001.

Many of these anti-terrorism measures raise the challenging issue of the appropriate
balance between preventing society from terrorism threats and the protections of

individual rights and liberties in multiple contexts. This thesis explores one of the most

* George Williams said in a public forum that Australia’s legal response after September 11 has been
reactive, and expressed his anxiety that “driven by fear and the need to act, we run the risk of an ongoing
serious of over-reactions”. George Williams, Challenging Ideas: Inspiring Action, Amnesty International
Australia Public Forum (2008) <http://www.amnesty.org.au/about/comments/22339 >.

% Both Malaysia and Singapore had “only to perform a relatively minor tweaking of [their] laws”: Michael
Hor, ‘Terrorism and the Criminal Law: Singapore’s Solution’ (2002) 1 Singapore Journal of Legal Studies
20, 31.

® Internal Security Act 1960 (Malaysia, Act 82, 1999 reprint) (‘MISA’); Internal Security Act 1965
(Singapore, cap 143, 1985 rev ed) (‘SISA’). In Malaysia’s report to CTC in 2002, the state government
cited the MISA as a key feature of its domestic counter-terrorism measures. Counter-Terrorism Committee,
Reports Submitted by Member States pursuant to Security Council Resolution 1373 (2001) and Resolution
1624 (2005) — Malaysia, UN Doc S/2002/35. And a similar position was adopted by the Singaporean
government. Counter-Terrorism Committee, Reports Submitted by Member States pursuant to Security
Council Resolution 1373 (2001) and Resolution 1624 (2005) — Singapore, UN Doc S/2001/1234 <
http://www.un.org/en/sc/ctc/resources/1373.html >.

"For a detailed discussion of the history of the MISA and the post-war history of the country, see Abu
Bakar Munir, ‘Chapter 8: Malaysia’, in Andrew Harding and John Hatchard (eds), Preventive Detention
and Security Law: A Comparative Survey (Martinus Nijhoff Publishers, 1993)131, 131-2. For the history
and development of the SISA in Sinapore, see Hor, above n 5, 32-4.


http://www.amnesty.org.au/about/comments/22339
http://www.un.org/en/sc/ctc/resources/1373.html

controversial options currently being adopted by the three states: the use of preventative

detention without charge to hold suspected terrorists and even non-suspects.?

Under the new Division 105 of the Commonwealth Criminal Code, terrorism suspects
and non-suspects may be detained without being charged to prevent an imminent terrorist
act or merely to preserve terrorism-related evidence for up to 48 hours by federal
activities, with the possibility of extension to a maximum of 14 days at the state or
territory level.® More draconian preventative detention regime in Malaysia and Singapore
allow a two-year detention which can be further extended for an indefinite period,
provided the Minister is satisfied that the detention is necessary to prevent the detainees

from acting in “any manner prejudicial to national security”.*°

There is no doubt that governments are entitled to take pre-emptive measures to
protect society from terrorist attacks. But, the “preventative detention” schemes in the
three states have garnered criticism from human and civil rights organizations and the

detention regimes seem to be gaining popularity among academics, politicians, and the

® The first recorded use of the term “preventative detention” was by Lord Wrenbury in the World War |
English case R. v. Halliday, [1917] AC 260 (H.L.) (appeal taken from K.B.). Today the term “preventative
detention” is typically used to describe a situation where a person is detained for reasons that are either
political or connected with national security, public order, or public safety. A number of synonyms for
“preventative detention” are used in jurisdictions throughout the world, including “detention without charge

LT

or trial”, “administrative detention”, “internment”, “administrative internment”, “retention administrative”,
“mise aux arrests”, “house arrest”, “attachment”, “ministerial detention” and “a disposicion del poder
ejecutive nacional”. Steven Green, ‘Chapter 2: Preventive Detention and Public Security — Towards A
General Model’, in Anrew Harding and John Hatchard (eds.), Preventative Detention and Security Law: A
Comparative Survey (Martinus Nijhoff Publishers,1993) 23, 23-24. See detailed discussion of defining
“preventative detention” in international law and a detailed analysis of the kind of preventative detention in

domestic regime infra Chapter 2.

® Criminal Code 1995 (Cth), ss 105.4(4)-(5). For complementary State or Territory legislation, see
Terrorism (Extraordinary Temporary Powers) Act 2006 (ACT), s 21; Terrorism (Community Protection)
Act 2003 (Vic) part 2A, ss 7 and 8; Terrorism (Police Powers) Act 2002 (NSW) Part 2A, s 26K; Terrorism
(Preventative Detention) Act 2005 (SA), s 10; Terrorism (Preventative Detention) Act 2006 (Qld), s 12;
Terrorism (Emergency Powers) Act (NT), s 21K; Terrorism (Preventative Detention) Bill 2005 (Tas), s 8;
Terrorism (Preventative Detention) Act 2006 (WA), s 13.

UMISA, arts 8(1)-(2); SISA, arts 8(5)-(6).
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mainstream media. Thus far, however, the analysis of “preventative detention” regimes

has been limited in two key respects.

Firstly, much of the considerable body of research on preventative detention
legislation has focused almost exclusively on the schemes themselves, without any
reference to the threshold issue of any anti-terrorism research — the definition of a
“terrorist act”. The definition directly affects the potential scope of detention schemes,
particularly the most controversial element — a political, religious or ideological motive.
While potential detainees in the three states already include suspects and non-suspects
alike, the broad definition of a “terrorist act” in Australia, and the even broader
definitions in Singapore and Malaysia cast the net more broadly by including a wider

range of acts in the definitions.

Secondly, the debate over preventative detention has been mostly focused on a
comparative research between three or four common-law jurisdictions — the United
Kingdom, the United States, Canada, some European countries, and increasingly, these
days, Australia.'* Rare is the study that engages Asian jurisdictions. This is unfortunate
when it comes to the study of anti-terrorism measures, especially, preventative detention
regimes. Although the experience of the detention powers in Asia is often tragic, it is also
complex, rich and varied. In most Asian states, a prolonged and complex process of post-

conflict reconstruction often involves the introduction of exceptional and temporary

1 See, eg, Anna Todd, J. Clare Wilson and Sharon N. Casey, ‘Comparing British and Australian Fear of
Terrorism Pre and Post the Iraqi War’ (June 2005) 12 Psychiatry, Psychology and Law 184; Gregory Rose
and Diana Nestorovska, ‘Australian Counter-Terrorism Offences: Necessity and Clarity in Federal
Criminal Law Reforms’ (February 2007) 31(1) Criminal Law Journal 120; Kent Roach, ‘A Comparison of
Australian and Canadian Anti-Terrorism Laws’ (2007) 30(1) University of New South Wales Law Journal
53; Katherine Nesbitt, ‘Preventative Detention of Terrorist Suspects in Australia and the United States’
(Fall 2007) 17(1) Boston University Public Interest Law Journal 39; Saskia Hufnagel, ‘German
Perspectives on the Right to Life and Human Dignity in the "War on Terror"” (April 2008) 32(2) Criminal
Law Journal 100; and Roger Douglas, ‘Proscribing Terrorist Organisations: Legislation and Practice in
Five English-Speaking Democracies’ (April 2008) 32(2) Criminal Law Journal 90.
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emergency rules which may gradually become a normal part of the legal framework of a
nation. Moreover, the preventative detention regimes in Asian states operated in diverse
politico-legal contexts, compared to their western counterparts. While there is always a
deep tension between the powers of detention without charge and the protection of
fundamental rights and liberties, the laws of preventative detention in Asia do not
themselves appear to also impose meaningful constraints on the powers in question. In
this respect, the thesis explores how detention powers in Singapore, Malaysia and
Australia should be understood as legal rules. It is very clear that a range of factors from
the unique history and politico-legal structures in both countries have influenced the

operation and evolvement of the detention powers in Malaysia and Singapore.

This thesis seeks to advance the debate about preventative detention by moving
beyond each of these limitations. First, the thesis examines the respective definition of
the “terrorist act” in Chapters 5 and 6, before a detailed analysis of the preventative
detention regimes. Second, the thesis seeks to broaden the ongoing debate about
“preventative detention” by comparing the domestic policies in Australia, Malaysia and
Singapore, namely the similarities and differences of the three detention regimes. It also
aims to rethink “preventative detention” from an international human rights law
perspective by comparing the domestic detention measures against the international
standards distilled from international human rights conventions, customary international
law and the jurisprudence of prominent international human rights bodies. The
assumption underlying this discussion is that international human rights law is not an
optional extra during times of emergency. Human rights protection is an issue that must
be considered in the context of anti-terrorism laws. As will be discussed in later chapters,
international human rights law allows for pre-emptive measures to be taken by states, but
requires that any action restricting the enjoyment of rights must remain within carefully
drafted limits, and any detention measures must be lawful, necessary, and proportionate,

and must incorporating effective procedural constraints.

12



The three countries discussed in this thesis have been chosen because their legal or
political systems offer relevant and legitimate points of comparison with each other, for
instance, they share a common law heritage and are established democracies. That being
said, the definitions of a “terrorist act” and the preventative detention for anti-terrorism
measures adopted by Australia, Malaysia and Singapore diverge in a number of respects.
In part, this reflects different histories. Malaysia and Singapore have longstanding
experience combating terrorism by relying upon the detention regimes in the MISA and
the SISA, whereas Australia has only recently developed its legislative approaches to the

detention of terrorist suspects in the wake of the terrorist attacks of 11 September 2001."

There are obvious limitations inherent in the selection of just three states for this
survey. Although the thesis consciously focuses on three common law states in Asia,
many other common law states are not represented. Although including as many states as
possible would bolster the strength of a comparative research, the discussion in this thesis
contributes to a broader conversation about approaches to preventative detention within a

global context.

Chapter 2 first delineates the definitional question of “preventative detention” in the
context of anti-terrorism laws, and discusses the rationale for and legitimacy of states’
use of “preventative detention” to combat terrorism. While there seems to be no
internationally agreed definition of “preventative detention”, several recent surveys

suggest that the currently existing preventative detention regimes in the world can be

12 Following the passage of UN Security Council Resolution 1373, Malaysia and Singapore also adopted
new anti-terrorism laws, including new definitions of a “terrorist act”, measures about prohibiting financing
of terrorist acts, and also a new chapter of criminalising terrorsim-related offences in Malaysia’s Criminal
Code. But both states still refer to the MISA and the SISA as the powerful and major weapons in
combating terrorism. Counter-Terrorism Committee, Reports Submitted by Member States pursuant to
Security Council Resolution 1373 and Resolution 1566 (2005) — Malaysia, UN Doc S/2005/846; Counter-
Terrorism Committee, Reports Submitted by Member States pursuant to Security Council Resolution 1373
and Resolution 1566 (2006) - Singapore, UN Doc S/2006/120
<http://www.un.org/en/sc/ctc/resources/1373.html>.
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classified into three categories, namely pre-trial detention, immigration detention and
national security preventative detention. Australia’s new detention regimes and indefinite
detention without charge in Malaysia and Singapore all fall within the third category of

national security detention framework.

Chapters 3 and 4 undertake a detailed analysis of the international human rights law
applicable to preventative detention without charge by looking at the provisions of the
international human rights conventions, and the jurisprudence of two prominent human
rights bodies, the Human Rights Committee under the International Covenant on Civil
and Political Rights (‘ICCPR’) and the European Court of Human Rights under the
European Convention on Human Rights (*ECHR’). Specifically, the analysis examines
whether preventative detention of suspects and non-suspects for reasons of combating
terrorism is a permissible deprivation of the right to liberty within international human
rights laws. Although Australia is the only one of the three states analysed which is a
party to the ICCPR, most norms of the ICCPR are part of customary international law
and thus applicable to Malaysia and Singapore even if they are not states parties to the
convention. Chapter 3 further discusses the procedural constraints with which any
domestic detention regime must conform to if it is to be deemed consistent with the

Covenant and international human rights standards.

Chapters 5 and 6 analyse in detail the detention regimes in Australia, Malaysia and
Singapore. Chapter 5 starts with a discussion of the definition of “terrorist act” in the
Criminal Code 1995, and whether the effect of two core elements, namely the
motivational requirement and exemptions for protests and strikes upon the operation of
preventative detention. It analyses the Preventative Detention Order (‘PDQO’) regime in
the Criminal Code 1995. This Chapter examines the PDO regime against international
human rights standards to assess whether it is lawful, necessary, proportionate, and

whether sufficient and effective procedural safeguards are included.

14



Using a similar approach, Chapter 6 first examines how the MISA and the SISA
defines a “terrorist” and the new definitions of a “terrorism act” that the two states
introduced after 11 September 2001. While the detention regimes in Malaysia and
Singapore share with their Australian counterpart a lack of important procedural
safeguards, they diverge over the period of detention and the detention grounds. From the
discussion of Malaysian and Singaporean detention regimes, it is clear that these
emergency measures and the indefinite detention regimes were both adopted as necessary
emergency measures to deal with internal insurrections as early as the 1960s. Chapter 6
explores the history of the MISA and the SISA respectively, and examines how the
exceptional emergency laws have been used as ordinary criminal rules for more than half

a century.

This thesis provides an overall assessment of the three “preventative detention”
frameworks, and an analysis of their compliance with international human rights law.
Constitutional and statutory structures, legislative histories, experiences of terrorism
threats, use of preventative detention in criminal law or civil law, and even social values
and cultural differences could play a vital role in shaping domestic preventative detention
regimes. Finally, this thesis turns to the lessons that can be drawn from this comparative

analysis of “preventative detention” regimes.
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CHAPTER 2 - DELINEATING THE
QUESTION

2.1 INTRODUCTION

Chapter 2 addresses the question of the definition of “preventative detention without
charge” in the context of anti-terrorism laws, and discusses the rationale for and
legitimacy of states’ use of “preventative detention” measures. At the international level,
most international treaties and related studies have addressed different forms of
preventative detention, but have never clearly differentiated administrative detention
from pre-trial detention or from preventative detention for reasons of national security.
While there seems to be no internationally agreed definition of “preventative detention”
in international law, recent surveys suggest that the current preventative detention
regimes in the world can be classified into three categories, namely pre-trial detention,
immigration detention and national security preventative detention. The three regimes
generally differ in several respects, including the legal basis for detention, notification of
charges, requirement for an initial appearance before a judicial or administrative authority,
the period of time in detention without charge, access to lawyers, the right to a fair and
public hearing, judicial review of the detention, and rules regarding interrogation during
detention. The specific form of “preventative detention” discussed in this thesis is the
national security preventative detention framework, as currently featured in Australia,

Malaysia and Singapore.

This chapter also examines the rationale and legitimacy of the application of pre-
emptive measures by states. A starting hypothesis of the whole thesis is that international
human rights law allows for preventative detention without charge. This question will be

further analysed in Chapters 3 and 4.
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The last part of this Chapter discusses the legislative history of anti-terrorism laws and
preventative detention regimes in the three jurisdictions as the background for the
following analysis. While terrorism threats have never been far from the Malaysian and
Singaporean psyche and the MISA and SISA have remained powerful weapons to combat
terrorist acts for half a century, Australian home soil has not encountered a significant
successful terrorism attack apart from the Hilton bombing in 1978. Australia differs from
Malaysia and Singapore in a number of respects, such as distinct national identity, history
of countering terrorism and conceptions of legality. Thus, a comparative research must
include an in-depth discussion of the background rather than a general comparison of
legal provisions. Chapter 6 will further examine the history of the MISA and the SISA, in

order to gain a more comprehensive picture of the detention regimes.

2.2 DEFINING “PREVENTATIVE DETENTION” IN ANTI-
TERRORISM LAWS

2.2.1 THE DIFFICULTY OF OBTAINING A COMPREHENSIVE DEFINITION IN

INTERNATIONAL LAW

One intriguing issue about the extensive international literature relating to preventative
detention is that there seems to be no comprehensive and internationally agreed definition
of the concept.

The first recorded use of the term “preventative detention” was by Lord Wrenbury in
the World War | English case R v Halliday.! Today the term “preventative detention” is

typically used to describe a situation where a person is detained for reasons that are either

! R v Halliday [1917] AC 260 (H.L.) (appeal taken from K.B.)
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political or connected with national security, public order, or public safety. A number of
synonyms for “preventative detention” are used in jurisdictions throughout the world,
including “detention without charge or trial”, “administrative detention”, “internment”,
“administrative internment”, “retention administrative”, “mise aux arreéts”, “house

arrest”, “attachment” and “ministerial detention.”?

According to a survey, although there
are some exceptions, the term “administrative detention” is more often used in civil law
countries, while the term “preventive detention” or “preventative detention” is frequently

employed in common law countries.?

The Working Group on Arbitrary Detention of the United Nations Human Rights
Council defines detention measures in the context of anti-terrorism laws as “deprivation
of liberty without charges or trial or other applicable procedural guarantees against
persons accused of terrorist acts in the context of the implementation of criminal policies
against terrorism.” * Apart from this definition, the terms “preventive detention”,
“preventative detention”, “internment” and “administrative detention” appear to be used
interchangeably in international instruments. The description of “persons arrested or

15

imprisoned without charge” ® is a commonly used definition of “preventative detention”.

The United Nations Centre for Human Rights and the United Nations Crime Prevention

% Steven Green, ‘Chapter 2: Preventive Detention and Public Security — Towards A General Model’, in
Andrew Harding and John Hatchard (eds), Preventative Detention and Security Law: A Comparative
Survey (Martinus Nijhoff Publishers,1993)23, 23.

¥ Stella J. Burch, ‘Rethinking “Preventive Detention” from a Comparative Perspective: Three Frameworks
for Detaining Terrorist Suspects’ (2009) 41 Columbia Human Rights Law Review 99, 110.

* Human Rights Council, Report of the Working Group on Arbitrary Detention: Promotion and Protection
of All Human Rights, Civil, Political, Economic, Social and Cultural Rights, Including the Right to
Development, 10" sess, UN Doc A/HRC/10/21 (16 February 2009) [52] (‘2009 Annual Report of the
Human Rights Council’).

% Standard Minimum Rules for the Treatment of Prisoners, adopted by the First United Nations Congress
on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 30 August 1955, and
approved by the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076
(LX) of 13 May 1977. Standard Minimum Rules for the Treatment of Prisoners does not provide a
definition of “preventative detention”, but only mentions “persons arrested or imprisoned without charge
shall be accorded the same protection as that accorded” under other sections.
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and Criminal Justice Unit described such arrest or imprisonment without charge as
applying “to a broad range of situations outside the process of police arresting suspects
and bringing them into the criminal justice system”.® The International Committee of the
Red Cross favours the term “internment” which it defines as “deprivation of liberty
ordered by the executive authorities when no specific criminal charge is made against the
individual concerned”.” The term “internment” can similarly be found in the Fourth
Geneva Convention.® In some reports of the former United Nations Sub-Commission on
the Prevention of Discrimination and Protection of Minorities, the term “administrative
detention” was used to refer to any form of preventative detention conducted by

executive authorities.®

Apart from these descriptions of preventative detention, internment and administrative
detention, other forms of deprivation of liberty may also be described as preventative
detention in international law. Indeed, any form of detention without charge may
conceivably constitute “preventative detention” when used in the context of anti-
terrorism laws, such as detention of an excessive length in custody pending trial or
detention pending inquiries within criminal justice system. From this perspective, even
the aforementioned definition given by the Working Group of the Human Rights
Commission is by no means a comprehensive one. In fact, states use different forms of

detention at the domestic level and sometimes even resort to more than one approach to

® United Nations Centre for Human Rights and Crime Prevention and Criminal Justice Branch, Human
Rights and Pre-Trial Detention: A Handbook of International Standards Relating to Pre-Trial Detention,
Professional Trianing Series No.3, UN Doc HR/P/PT/3, UN Sales No. E94.XIV.6 (1994) s 177.

" Claude Pilloud et al., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949 (Martinus Nijhoff Publishers, 1987) 875.

8 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, adopted in 12 August
1949, 75 UNTS 287 (entered into force 21 October 1950). This Convention is commonly referred to as the
Fourth Geneva Convention.

® United Nations Economic and Social Council Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Report on the Practice of Administrative Detention, UN Doc
E/CN.4/Sub.2/1989/27 (6 July 1989) s 17.
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preventatively detain terrorism suspects. This inevitably prompts the question — what

exactly is the kind of preventative detention under examination?

2.2.2 CATEGORIZING PREVENTATIVE DETENTION INTO DIFFERENT

FRAMEWORKS

Preventative detention provisions may be found in different types of laws in different
jurisdictions, ranging from criminal codes, administrative laws, immigration ordinance
and occasionally constitutional provisions. The UN Working Group on Arbitrary
Detention has identified various applications of preventative detention in domestic laws,
including potentially “indefinite administrative detention orders alleged to have been
carried out for security reasons”;'° “detention for security reasons ordered or legalized by
a court of law where, however, the persons subsequently charged with a crime were not
in a position to defend themselves effectively since the incriminating evidence was kept

secret by invoking the necessity to protect the State”;*! “detention of immigrants deemed

to pose a terrorist threat”;*? or “detention following trials before special courts seriously
lacking fair trial guarantee”.** These forms of preventative detention recognise various
applications of preventative detention regime in domestic laws as acknowledging, and the

procedural rules, detainees’ rights during and after the detention, period of detention and

10 United Nations Commission on Human Rights, Addendum to the Report of the Working Group on
Arbitrary Detention: Visit to Canada (1-15 June 2005) UN Doc E/CN.4/2006/7/Add.2 (5 December 2005)
[84]-[85].

I Opinion No. 43/2006, in Opinions adopted by the Working Group on Arbitrary Detention,
A/HRC/7/4/Add.1, addendum 1 to Human Rights Council, Report of the Working Group on Arbitrary
Detention: Promotion and Protection of All Human Rights, Civil, Political, Economic, Social and Cultural
Rights, Including the Right to Development, 7" sess, UN Doc A/HRC/7/4 (10 January 2008) (‘2008 Annual
Report of the Human Rights Council’); Opinion No. 26/2007, in Opinions adopted by the Working Group
on Arbitrary Detention, UN Doc A/HRC/10/21/Add. 1, addendum 1 to the 2009 Annual Report of the
Human Rights Council, UN Doc A/HRC/10/21.

12 Opinion No. 37/2007, in the 2009 Annual Report of the Human Rights Council, UN Doc A/HRC/10/21.
13 Opinion No. 8/2001, in the 2008 Annual Report of the Human Rights Council, UN Doc A/HRC/7/4.
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detainees’ right to administrative review or judicial review differ in various ways. Thus,
it seems preferable to aim for precision in the meaning of “preventative detention” rather
than adopting a comprehensive definition that will bring together under one classification

forms of detention serving different goals.

Several comparative studies have been undertaken to examine the similarities and
differences of the various forms of preventative detention around the world.** A recent
survey by Burch indicates that current laws of preventative detention in the context of
anti-terrorism laws can be classified into a number of categories, including pre-trial
detention, the immigration detention or detention on the grounds of national security.’® In
the survey, a key point of differentiation between alternative preventative detention
regimes is whether the power to detain persons in question derives from the penal code,
immigration law, or provisions empowering the executive to detain without charge in

emergencies or for reasons of national security.'®

This survey suggests that France, Germany, Ireland, Italy, Spain, Brazil, Denmark,
Colombia, Norway and the United Kingdom can all be said to have a pre-trial detention
framework.!” In all of these states, terrorist suspects may only be detained without trial in

connection with a concrete criminal charge. Such detention is usually introduced by

Y For instance, Green, above n 2; Burch, above n 3; Stephanie Cooper Blum, ‘Preventive Detention in the
War on Terror: A Comparative of How the United States, Britain, and Israel Detain and Incapacitate
Terrorist Suspects’ (Oct. 2008) 4(3) Homeland Security Affairs 1; Stephen J. Schulhofer, ‘Checks and
Balances in Wartime: American, British and Israeli Experiences’ (2003-2004) 102 Michigan Law Review
1906.

5 Burch, above n 3, 128.
16 Burch, above n 3, 115-6.
7 Burch, above n 3, 131.
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special statutory provisions that deviate from traditional criminal justice, although

detainees are not treated exactly the same way as other criminal suspects.*®

As for the immigration detention framework, Canada, New Zealand and South Africa
are all states whose preventative detention falls within this category.’® The UK initially
adopted an immigration framework approach to the detention of terrorist suspects, but the
House of Lords ruled against the government in Belmarsh, declared that the approach
adopted was unlawful and the UK subsequently developed a more criminal law
framework approach to “preventive” detention. ?° Unlike the pre-trial detention
framework, the original authorization of immigration detention is traced back to
administrative immigration law, not to the criminal or penal codes.? Preventative
detention is usually not predicated upon a detainee’s criminal activity, but rather upon his

or her status as a non-citizen or immigrant.

'8 Ireland, Norway, Germany, and Brazil apply exacly the same pre-trial detention rules to all criminal
suspects, including those charged with terrorist act. While others, such as France, Spain, Italy and Greece,
have enacted special provisions and exceptions within their penal codes governing the treatment, including
detention of terrorist suspects. Burch, above n 3,133-4.

19 Burch, above n 3,159-160.

20 A v, Secretary of State for the Home Department [2004] UKHL 56. This case is also known as the
Belmarsh case as the detainees were all held at Belmarsh Prinson in London. The Belmarsh case was
brought by nine foreign nationals who has been certified as international terrorism suspects by the UK
Home Secretary under section 21 of the Anti-Terrorism, Crime and Security Act 2001 (‘ATCSA’) and had
been detained under section 23 of the ATCSA. The ATCSA allows for the detention of suspected
international terrorists without charge. The claimants challenged the legality of the ATCSA and the UK
government’s decision to derogate from Avrticle 5 of the ECHR in respect of the detention provision. In its
decision, the Law Lords examined whether the detention regime under the ATCSA was a proportionate
response to the emergency situation and concluded that it was not. Thus, the House of Lords granted a
quashing order in respect of the derogation order, and a declaration under section 4 of the Human Rights
Act 1998 that section 23 of ATCSA was incompatible with the ECHR insofar as it was disproportionate and
permitted discriminatory detention of suspected non-national terrorists. Although English Court do not
have the power under the Human Rights Act 1998 to strike down a domestic legislation, after the House of
Lords’ decision of Belmarsh, the Blair government abandoned Part IV of the ATCSA and changed course.

%! In each states, the legal basis for detention is found in a “combination of immigraion and terrorism-
specific statutes”. Almost all the high profile cases have been brought to challenge the use of immigration
detention to hold suspected terrorists. Burch, above n 3, 160-5.
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Most states, especially those who have promulgated their preventative detention laws
after 11 September 2001, have based their preventative detention regimes squarely upon
the grounds of national security. Terrorist suspects are usually held pursuant to
constitutional provisions, executive regulations or statutes passed in the name of
protecting national security in response to the increased threat of terrorism.? Malaysia,
Singapore, India, Pakistan, Kenya, Mozambique, Nigeria, the Russian Federation,

Australia and Israel are all examples of this framework.?

According to Burch’s detailed survey, this group is the most diverse, encompassing
states with a wide variety of legal, cultural, linguistic, and social traditions.?* In some
states, the preventative detention order is issued by executive authorities, while in others
the order can only be issued by a judicial officer. For example, the preventative detention
order regime in Australia includes an initial order and a continued one, both of which are
administrative in nature. The initial PDO is issued by senior officers of the Australian
Federal Police, and the continued one is issued by a judicial officer acting in his or her
personal capacity.?® Although the PDO might be issued by different authorities at
different stages, both are issued based purely on the grounds of national security concerns.
Generally, the national security framework in any state is not predicated on immigration
status, and orders are not issued in connection with an ongoing investigation which will

lead to actual trial.

22 For example, terrorism suspects in Malaysia and Singapore are held pursuant to the Internal Security Act
1960 (Malaysia, Act 82, 1999 reprint) (“MISA’) and the Internal Security Act 1965 (Singapore, capl43,
1985 rev ed) (‘SISA’), which are executive regulations that could be traced back to particular special
powers provisions in the Constituions. For further discussions on the constitutional validity of the MISA
and the SISA, see further discussions in Chapter 6.

2 Israel’s case is complicated in that the state runs two separate schemes of detention for terrorist suspects
—one in Israel, and the other in the Occupied Territories — and applies two different standards for detainees
—one for Israeli citizens and the other for non-citizens. Burch, above n 3, 180-1; Blum, above n 14, 5-8.

24 Burch, above n 3, 179-203.
25 Criminal Code Act 1995 (Cth), ss 100.1(1), 105.12.
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Only by designating individual states according to different frameworks of
preventative detention, can we possibly draw a full-scale picture. However, it is
sometimes difficult to classify some states with a single criterion being regarded as a
definitive category determinant. For instance, Australia’s preventative detention orders
regime has included a number of the same procedural safeguards for terrorist suspect and
non-suspect detainees that are available in the pre-trial detention regimes, but at the same
time employ a detention framework based exclusively on the reasons of national security.
Thus, Australia’s detention regime may share many characteristics with other pre-trial
detention regimes.?® This is perhaps inevitable, as legal perceptions tend to migrate from
state to state. A state that borrows from other states usually incorporates some of the
others’ experience, while making changes according to its own unique background and
perceptions of legality. For example, commentators have noticed that anti-terrorism laws
in many common law states can be traced back to the Terrorism Act 2000 (UK).?’
Australia, Malaysia and Singapore all borrowed significantly from the definition of
“terrorist act” in the Terrorism Act 2000 (UK), but each state added its own variations on
the original model. Australia’s control order scheme was modelled on laws from the
United Kingdom’s Prevention of Terrorism Act 2005 (UK), but also made changes.
Nonetheless, the legal basis for detention is always the cornerstone for differentiating

detention frameworks.

Moreover, in many states, there is more than one form of detention regime, and
terrorist suspects may thus be detained under either a pre-trial detention framework or a
national security detention regime. In Burch’s survey, she categorises countries to a

detention framework on the basis of the most extreme form of detention used by that state

% Burch, above n 3, 180.

" For example, Kent Roach is of the view that the Terrorism Act 2000 (UK) played an important role
during the legislative process of new anti-terrorism laws in many states. It helps explain the similarity of
the definitions of terroism in various common law states as well as other anti-terrorism measures. Kent
Roach, “The Post-9/11 Migration of Britain’s Terrorism Act 2000, in Sujit Choudhry (ed.), The Migration
of Constitutional Ideas (Cambridge University Press, 2006) 374, 375-6, 401-2.
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to hold detainees. Of these three frameworks for detention, pre-trial detention is generally
regarded as the least extreme and most rights-respecting system of detention, and national
security detention is the most extreme and most rights-stripping system of detention.”®
Therefore, Australia, Malaysia and Singapore, although sometimes uses pre-trial
detention, are all classified as a nation security detention framework country. But, as this
thesis focuses only on the detention schemes in Australia, Malaysia and Singapore, rather
than detention regimes in more than 30 states as analysed by Burch, it is better to
distinguish pre-trial detention from national security detention without charge within
domestic legislation. As will be discussed later, in addition to Australia’s PDO regime,
under the Australian Security Intelligence Organisation Act 1979 (Cth), a terrorism
suspect may be detained and questioned for a maximum period of 7 days,” if he or she is
suspected of having any knowledge of an offence, or of actual engagement in a terrorism-
related offence.® Detention pending inquiries is also found in Malaysia and Singapore.
Apart from the detention orders made by the Minister for reasons of national security, the
police can detain suspects or non-suspects pending inquiries with the possibilities of

criminal charges being brought at a later stage.*

Strictly speaking, neither the detention pending trial regime in the MISA or the SISA,
nor the questioning and detention regime in the ASIO Act are national security
preventative detention regimes. If one accepts Burch’s classification of detention regimes,

the key difference between pre-trial detention regime and national security detention is

%8 Burch, above n 3, 129-130.
2 Australian Security Intelligence Organisation Act 1979 (Cth), s 34G(4)(c): “the passage of 168 hours”.

%0 All that is required is that the issuing authorities — a consenting federal magistrate or judge appointed by
the Attorney General- be satisfied that “there are reasonable grounds for believing that it will substantially
assist the collection of intelligence that is important in relating to a terrorism offence” and that relying on
other methods of collecting intelligence would be ineffective. Australian Security Intelligence Organisation
Act 1979 (Cth), s 34G(1)(b).

3L MISA, s 73(6); SISA, s 74(6). For a detailed discussion on the inquiries regimes in Malaysia and
Singapore, see Chapter 6.
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the purpose, and whether charges will be laid eventually. The national security
preventative detention regime is purely for detention in order to prevent terrorist acts
happening without regard to the possible bringing of any criminal charge, whereas the
ultimate purpose of the pre-trial detention regime is prosecution, conviction and
imprisonment of a terrorist. The detention pending inquiries regime is, as its name
suggests, detention for the purpose of collecting evidence in relation to a terrorism-
related offence. Although detentions of terrorism suspects under these detention regimes
may also be justified on the basis of posing threats to national security, there is, at least, a
possibility that the detainee will be prosecuted for a terrorism-related offence under a pre-

trial detention or a detention pending inquiries.

Furthermore, there are other two sources of preventative detention powers currently
existed in Malaysia, namely preventative detention without charge under the Emergency
(Public order and Prevention of Crime) Ordinance 1969 (‘Emergency Ordinance’) and
the Dangerous Drugs (Special Preventive Measures) Act 1985 (‘Dangerous Drugs
Act’).*? Under these two ordinances, police are capable of detaining suspected gang
members and criminals who cannot be formally charged due to lack of evidence and
suspected drug traffickers. The preventative detention regimes in the two Acts are similar
to pre-trial detention in a number of aspects, among which, detainees are usually
suspected criminals. That said, most victims under these two Acts were detained without

charge, and were not charged in a court for any criminal offences for lack of evidence.

%2 Emergency (Public Order and Prevention of Crime) Ordinance 1969 (Malaysia, Act 187); Dangerous
Drugs (Special Prevention Measures) Act 1985 (Malaysia, Act 316). The former was firstly introduced as a
temporary measure to control the spread of violence after the May 13, 1969 racial riots, but has continued
to be in force ever since. The latter was introduced with a sunset clause, under which the Act will be
reviewed every five years. Since 1985, the Act has been successfully renewed from time to time. See
further discussions of these two sources of detention powers in s 6.4.6.
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Judging by the number of people detained under the Emergency Ordinance, this Act has

been considered by human rights activists as much worse than the infamous MISA.

Last but not the least, Burch’s classification of preventative detention regimes seems
to lead to an assimilation of national security with anti-terrorism. However, at least in
some jurisdictions, there are real differences between the two. Acts that threaten national
security include, apart from terrorist acts, acts of treason, secession, sedition and
subversion against the government, etc. Preventative detention for the purpose of
protecting national security is thus broader than preventative detention of anti-terrorism,
as terrorism being just one of several potential threats to national security. In Australia,
commentators and scholars tend to wuse national security and anti-terrorism
interchangeably. In Malaysia and Singapore, while there is obvious difference of
detaining for purpose of national security and detaining for reasons of countering
terrorism, both the MISA and the SISA generally require the grounds of detention to be
that the detainees act in any manner prejudicial to national security.>* In this respect, the
terms national security and anti-terrorism are also used interchangeably with regard to

preventative detention regimes under the MISA and the SISA.

As such, in the interests of clarity, | therefore propose to differentiate between
detention for reasons of national security and detention for the purpose of making
inquiries, or detention for actual involvement in terrorism-related activities. This thesis
thus will focus on national security detention when an individual is detained for reasons

of national security, or to be specific, for reasons of countering terrorism, with no specific

% According to a NGO report, there were 3,701 persons detained under the Emergency Ordinance from
2000 to 2009. Whereas under the MISA, in the past 50 years, 4,139 persons were issued with formal
detention orders. The figure was provided by Prime Minister Abdullah Ahmad Badawi in a written
statement, who is also Minister for Internal Security, to parliamentary opposition leader Lim Kit Siang,
whose statement was quoted by the police department in a newsreport dated 3 Feb 2005.

¥ MISA, s 8(1); SISA, s 8(1).
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criminal charge having been made against the individual concerned, and no

contemplation of bringing a criminal charge.

2.3 RATIONALE AND LEGITIMACY OF “PREVENTATIVE
DETENTION” IN ANTI-TERRORISM LAWS

Security of the individual is one of the fundamental human rights and the protection of
individuals from the threat of terrorist activities is a fundamental obligation of
Government.® States therefore are obliged to ensure national security by taking positive
measures to protect their nationals against the threat of terrorist acts and bringing
terrorists to justice. In the case of Luis Asdrubal Jiménez Vaca v Colombia, the Human
Rights Committee accepted that States Parties are under an obligation to take reasonable
and appropriate measures to protect the life of persons under their jurisdiction.®® The
European Court of Human Rights and Inter-American Commission on Human Rights
have also underlined the state’s legitimate right and duty to guarantee national security by

taking preventative operation measures.>’

International human rights law allows states to restrict fundamental human rights so as

to disrupt terrorist networks. UN Security Council Resolution 1373 went as far as to issue

% Office of the United Nations High Commissioner for Human Rights, Human Rights, Terrorism and
Counter-terrorism -  Fact  Sheet No. 32, (accessed 12 February  2008) 1
<http://www.ohchr.org/EN/PUBLICATIONSRESOURCES/Pages/FactSheets.aspx>.

% Human Rights Committee, Views: Communication No. 859/1999, 74™ sess, UN Doc
CCPR/C/74/D/859/1999 (15 April 2002) 7.3 (‘Luis Asdribal Jiménez Vaca v Colombia’).

¥ Kilic v Turkey [2000] 2 Eur Court HR 75, 62: “...it also extends in appropriate circumstances to a
positive obligation on the authorities to take preventive operational measures to protect an individual or
individual whose life is at risk”. Neira Alegria et al v Peru (1995) Inter-Am Court HR (ser C) No.20, 75:
“[W]ithout question, the State has the right and duty to gurantee its security”. Asencios Lindo et al. (1998)
Case 11.182, Report No. 53/98, Inter-Am Court HR, OEA/Ser.L/V/11.95 Doc. 7 rev. at 194 [58] — “The
State’s national and international obligation to confront individuals or groups who use violent methods to
create terror among the populace, and to investigate, try, and punish those who commit such acts means
that it must punish all the guilty, but only the guilty”.
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the mandatory direction that “all States shall ...” have a responsibility to combat
terrorism.*® As will be discussed in Chapters 3 and 4, security-based preventative
detention is a permissible deprivation of the right to liberty under Article 9(1) of the

International Covenant on Civil and Political Rights (‘ICCPR”).

Moreover, international human rights actors regularly acknowledge that preventative
detention for reasons of countering terrorism may be lawful. The legitimacy of
preventative detention in the context of anti-terrorism was acknowledged by the Human
Rights Committee in its General Comment 8 and by the Working Group on Arbitrary
Detention in its special report, with both documents mentioning that preventative
detention might be appropriate and lawful in the counter-terrorism context.*® The former
Sub-Commission on Prevention of Discrimination and Protection of Minorities of the
United Nations Human Rights Commission admitted that “administrative detention is not
banned on principle under international rules.”®® In Schweizer v Uruguay, the Human
Rights Committee explained the circumstances in which preventative detention could be
employed and said that preventative detention “may not be objectionable in
circumstances where the person concerned constitutes a clear and serious threat to society

which cannot be contained in any other manner ...”*' The option of preventative

% UN Security Council, Security Council Resolution 1373, UN SCOR, 4385"™ mtg, UN Doc S/RES/1373
(28 September 2001) [1]-[3].

% Working Group on Arbitrary Detention of the Human Rights Council, Report of the Working Group on
Arbitrary Detention, U.N.Doc.E/CN.4/2004/3 (15 December 2003) 84-5; Human Rights Committee,
General Comment 8, Right to Liberty and Security of Persons (Article 9), 16" sess, (30 June 1982),
reprinted in Secretariat, Compilation of General Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, UN Doc HRI/GEN/1/Rev.6 at 130 (29 July 1994) [4] (‘General Comment 8°).

“0 UN Economic and Social Council, Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Report on the Practice of Administrative Detention (prepared by Louis Joinet), UN Doc
E/CN.4/Sub/2/1990/29 (24 July 1990) [17].

# Human Rights Committee, Views: Communicatoin No0.66/1980, 17" sess, UN Doc

U.N.Doc.CCPR/C/17/D/66/1980 (12 October 1982) [18.1] (‘Schweizer v Uruguay’).
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detention is, therefore, recognised as a legitimate means to protect society and individuals

for imperative security threats.*

As such, when there is a perceived danger posed by terrorists, states cannot simply
ignore the threats to the life of persons or the society,*® and should take measures to
protect their people and the society as a whole. Following the terrorist attacks in
September 2001, the priority of governments in recent years has been for early
interventions that will prevent terrorist acts from taking place, rather than merely
responding after the event. Thus, the rationale of proposing preventative measures is that
a person may be detained when intelligence sources or other evidence suggests that he or
she pose a threat to national security, but where the existing evidence is insufficient for

criminal proceedings.

That being said, it is important that States take preventative measures within the
framework set out by international human rights law. The Human Rights Committee has
stressed that domestic legislation enacted pursuant to Security Council Resolution 1373
must be in conformity with the ICCPR.* By stating that states have the right and duty to

*2 Helena Cook, ‘Preventative Detention — Internatonal Standards and the Protection of the Individual’, in
Stanislaw Frankowski and Dinah Shelton (eds), Preventive Detention : A Comparative and International
Law Perspective (Martinus Nijhoff Publishers, 1992) 1; International Commission of the Red Cross, U.S.
Detention Related to the Events of 11 September 2001 and Its aftermath — the Role of the ICRC (5
September 2006) <http://www.icrc.org/web/eng/siteeng0.nsf/htmlall/usa-detention-update-
121205?0pendocument> (asserting that states may detain persons outside the armed-conflict and criminal
models “for imperative reasons of security”).

* Human Rights Committee, Views: Communication No. 195/1985, 74" sess, UN Doc

CCPR/C/39/D/195/1985 (12 July 1990) (‘Delgado Paez v Colombia’). In this case, the Committee
considerd the question of States’ duty to protect persons under their jurisdiction as state’s duty and
ignorance of the threats would “render totally ineffective the guarantees of the International Covennant on
Civil and Political Rights”.

* Such statement could be found in various Human Rights Committee’s concluding observations or
comments. See, eg, Human Rights Committee, Concluding Observations: Estonia, 77" sess, UN Doc
CCPR/CO/77/EST (15 April 2003) [8]; Human Rights Committee, 75" sess, Concluding observations:
New Zealand, UN Doc CCPR/CO/75/NZL (7 August 2002) [11]; Human Rights Committee, Concluding
Observations: Egypt, 76" sess, UN Doc CCPR/CO/76/EGY (28 November 2002) [16]; Human Rights
Committee, Concluding Observations: Republic of Moldova, 75" sess, UN Doc CCPR/CO/75/MDA (26
July 2002) [8]; Human Rights Committee, Concluding Observations: United Kingdom of Great Britain and
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protect national security, the European Court of Human Rights has emphasized that this
does not mean that they “enjoy an unlimited discretion ... to secret surveillance”.*®
Similar statements are also found in the annual report of the Inter-American Commission
on Human Rights, in which the Commission agreed that the last thing states could resort
to in the struggle against terrorism was to adopt whatever measures they deem
appropriate.*® Thus, limitations on individual’s liberties and rights must be provided for
by domestic laws. Chapters 3 and 4 examine the permissible grounds of detention and
duration of preventative detention, as well as the core procedural constraints that must be
included in any detention regime. Domestic preventative measures must be in full

conformity with the international human rights standard.

2.4 HISTORY OF ANTI-TERRORISM LAWS AND
PREVENTATIVE DETENTION REGIMES

2.4.1 AUSTRALIA

The example of Australia neatly sums up many of the dilemmas in the contemporary
fight against terrorism. The 1978 Hilton bombing is generally regarded as the only
terrorist event that has occurred on Australian soil.*’ It sharply raised the awareness of

the potential threat posed by terrorism and finally led to official review of national

Northern Ireland, 73" sess, UN Doc CCPR/CO/73/UK (6 December 2001) [6] and Human Rights
Committee, Concluding Observations: Yemen, 75" sess, UN Doc CCPR/CO/75/YEM (26 July 2002) [18].

*® Klass and Others v Germany (1978) 5029/71 Eur Court HR (ser A) [49].

“® Inter-American Commission on Human Rights, Annual Report of the Inter-American Commission of
Human Rights 1990-91, OEA/Ser.L/V/11.79.rev.1 (22 February 1991) Chapter V. Part I, 512 <
http://www.cidh.oas.org/annualrep/90.91eng/TOC.htm>.

*"In the early hours of 13 Februray 1978, a bomb exploded in the back of a garbage truck, killing two
garbage men and a policeman. At then, the leaders of twelve Asian and Pacific member nations were
staying for the Commonwealth heads of Governemnt Regional Meetings. No one claimed responsibility for
the bombings at the time. Jenny Hocking, Terror Laws: ASIO, Counter-Terrorism and the Threat to
Democracy (UNSW Press, 2004) 83-4.
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security law and policing.®® The Australian Security Intelligence Organization (ASIO)
was accordingly established to produce national threat assessments in the field of
terrorism and politically motivated violence.*® In addition to a developed web of security
organizations, the criminal law also provides for a number of national security offences-
such as the offences of treachery, sedition and treason are dealt with under the Crimes Act
1914 (Cth). Additionally, Australia is a party to many international conventions which
target different types of terrorist activities and which have been incorporated into federal
legislation, such as aircraft hijacking, murder and bombing.*® Apart from these features,
on 11 September 2001, Australia did not have any general counter-terrorism laws at the
Commonwealth level, and of all the Australian state jurisdictions, only the Northern

Territory had enacted any general crimes of terrorism at that time.>*

Like much of the world, Australia was greatly unsettled by the terrorist attacks in New

York and Washington in September 2001 which prompted the concern that the current

“8 Jenny Hocking, above n 47, 84-8; Cameron Stewart, ‘Hilton Bomb Induced Anti-Terror Squad’, The
Australian, 1 January 2010 <http://www.theaustralian.com.au/hilton-bomb-induced-anti-terror-squad/story-
fn4p96e3-1225815100331>.

* The orginal purpose and structure of ASIO was first proposed by Justice Hope in 1979 in the Protective
Securtiy Review Report, in which Justice Hope designated the major responsibility for ASIO. Later that
year, Australian Security Intelligence Organization Act 1979 (Cth) was passed setting out ASIO’s original
functions and special powers. Stewart, above n 48.

%0 Chemical Weapons (Prohibition) Act 1994 implements Convention on the Prohibition of the
Development, Production, Stockpilling and use of Chemical Weapons and on their Destruction; Crimes
(Aviation) Act 1991 implements Convention on Offences and certain other Acts Committed on Board
Aircraft (the Tokyo Convention of 1963), Convention for the Suppression of Unlawful Seizure of aircraft
(the Hague Convention of 1970) and the Convention for the Suppression of Unlawful Acts against the
Safety of Civil Aviation (the Montreal Convention of 1971); Crimes (Biological Weapons) Act 1976
implements Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction; Crimes (Hostages) Act 1989
implements International Convention Against the Taking of Hostages; Crimes (Internationally Protected
Persons) Act 1976 implements Convention on the Prevention and Punishement of Crimes Against
Internationally Protected Persons, including Diplomatic Agents; Crimes (Ships and Fixed Platforms) Bill
1992 implements Convention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation and the Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms
Located on the Continental Shelf. Internet Resource Guide: Australian Terrorism Law, Australia
Parliamentary Library <http://www.aph.gov.au/library/intguide/law/terrorism.htm#terrchron >.

51 Criminal Code Act (NT), pt 111, div 2.
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system was not sufficient to deal with the threat of terrorism.®> The Commonwealth
Parliament has enacted more than 40 new counter-terrorism laws since 2002, a response
frequently described by commentators as “over-reactions”. >® These different anti-

terrorism laws create a very complex system.

The first package of new anti-terrorism laws into the Commonwealth Parliament in
March 2002 introduced a new part — entitled “Terrorism” into the Criminal Code 1995
(Cth), creating a range of individual terrorism-related offences, ancillary offences and a
regime targeting terrorist organizations. The ASIO Legislation Amendment (Terrorism)
Act 2003 (Cth) increased the powers of ASIO to obtain intelligence about terrorist
activity in Australia and to investigate possible offences. The Suppression of the
Financing of Terrorism Act 2000 (Cth) was enacted to prevent the movement of funds for
terrorist purposes and to enhance the exchange of information about such financial
transactions with foreign countries, while other provisions aim to enhance the
investigative power of the Australian Federal Police (‘AFP’).>* The amended Criminal
Code Act 1995 criminalises preparatory acts, so that terrorism suspects may be arrested
and prosecuted by law enforcement authorities before a terrorist act is completed and

causes harm to individuals, their property and the society generally.>

52 The necessity to introduce new anti-terrorism laws is discussed in Gregory Rose and Diana Nestorovska,
Australian Counter-Terrorism Offences: Necessity and Clarity in Federal Criminal Law Reforms (2007) 31
Criminal Law Journal 20.

5% George Williams, ‘Challenging Ideas: Inspiring Action, Amnesty International Australia Public Forum’,
Amnesty International Australia Public Forum, 2008 <http://www.amnesty.org.au/about/comments/22339 >.

> See detailed discussion of the major anti-terrorism laws in Australia enacted after 2002 in Philip
Ruddock MP, ‘Australia’s Legislative Response to the Ongoing Threat of Terrorism’ (2004) 27 (2)
University of New South Wales Law Journal 254; Anthony Reilly, ‘The Processes and Consequences of
Counter-Terrorism Law Reform in Australia: 2001-2005’ (2007) 10 Flinders Journal of Law Review 81.

*® These preparatory acts including “providing or receiving training connected with terrorist acts”,
“possessing things connected with terrorist acts”, “collecting or making documents likely to facilitate
terrorist acts” and “acts done in preparation for, or planning, a terrorist act”. Criminal Code Act 1995 (Cth),

ss 101.2,101.4, 101.5, 101.6.
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Generally, these legislative amendments indicate the government’s deliberate policy
shifting from punishing criminal conduct to the prevention of that conduct. As such,
Australia created a new anti-terrorism laws regime with a core theme of pre-emption.* In
February 2004, the then Australian Attorney General, Phillip Ruddock, defended the
government’s legislation effort and emphasised the necessity of preventing future attacks
saying, “[t]he law should operate as both a sword and a shield — the means by which

offenders are punished but also the mechanism by which crime is prevented.”’

The London underground bombings in July 2005, however, gave rise to a further
rushed round of new anti-terrorism laws. Then Prime Minister John Howard argued that
the AFP needed additional preventative detention measures to “better deter, prevent,
detect and prosecute acts of terrorism.”®® Accordingly, new preventative detention
measures were agreed on by members of the Commonwealth, State and Territory
Governments (‘COAG’) in September 2005.%°

% Katherine Neshitt, ‘Preventative Detention of Terrorist Suspects in australia and the United States: A
Comparative Constitutional Analysis” (2007-2008) 17 Boston University Public Interest Law Journal 1, 73;
see also Nicola McGarrity, ‘Testing Our Counter-Terrorism Laws: The Prosecution of Individuals for
Terrorism Offences in Australia’ (2010) 24 Criminal Law Journal 92, 93.

> Phillip Ruddock, Attorney General of Australia, ‘Legal Framework and Assistance to Regions,
presentation before the Regional Ministerial Counter-Terrorism Conference in Bali’.
<http://parlinfo.aph.gov.au/parlinfo/search/display/display.w3p;adv=;db=;group=;holding Type=;id=;order
By=;page=0;query=REGIONAL%20MINISTERIAL%20COUNTER-
TERRORISM%20CONFERENCE%20BALI;querytype=;rec=0;resCount=Default>.

%8 Susan Harris-Rimmer and Nigel Brew, ‘Proposals to Further Strenthen Australia’s Counter-Terrorism
Laws’, quoting the Hon John Howard MP’s statement
<http://www.aph.gov.au/library/intguide/law/terrorismlaws.htm >.

% Apart from a preventative detention regime to allow detention of a person without charge, the Anti-
Terrorism Act (No.2) 2005 introduced a number of new mechanism including: New Division 104 — Control
Order in the Criminal Code Act 1995; an extension of the definition of a terrorist organisation to enable
prohibition of organisations that advocate terrorism (Division 102 of the Criminal Code Act 1995); revised
sedition offences (Division 80 of the Criminal Code Act 1995); increased the search powers of the AFP to
obtain information and documents related to terrorism and serious crimes (amendments to the Crimes Act
1914); extension of financing of terrorism offences (Division 103 of the Criminal Code Act 1995) and
amendments to the Financial Transaction Reports Act 1988, Proceeds of Crime Act 2002, and Surveillance
Devices Act 2004), and increased warrant periods for Australian Security Intelligence Organisation (ASIO)
and non-return of seized items if in the interest of national security (amendments to the ASIO Act 1979,
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The Commonwealth Anti-Terrorism (No.2) Act 2005 introduced a new Division 105 -
Preventative Detention Orders (‘PDOs’) into the Criminal Code Act 1995, allowing
preventative detention at the federal level of up to 48 hours, with the possibility of
extending this up to a maximum of 14 days under complementary State or Territory
laws.?® The preventative detention regime in the Act aims to be “purely administrative in
nature.”® An initial PDO under which an individual can be detained for up to 24 hours
may be applied for by any policy officer and issued by a senior member of the AFP. A
continued PDO which extends the period of detention up to a total of 48 hours requires
approval from a serving or retired Federal or State Supreme Court judge, a Federal
Magistrate, or a lawyer holding an appointment to the Administrative Appeals Tribunal
as President or Deputy President.®® Although judicial officers may serve as “issuing
authorities”, they may only do so in their personal capacity, not in their official capacity

as a member of the court.®®

Both the initial and a continued PDO may be issued on the
grounds that the PDO is necessary to prevent an imminent terrorist act occurring or to

preserve evidence relating to a terrorist act.**

Customs Act 1901, Customs Administration Act 1985, and Migration Act 1958). Hon. Phillip Ruddock MP,
Attorney-General, ‘Second Reading: Anti-Terrorism Bill (No.2) 2005’, House of Representatives, Debates
(3 November 2005) 102. See further discussions of the Anti-Terrorism Bill (No.2) 2005 also Andrew Lynch,
‘Legislating with Urgency — The Enactment of the Anti-Terrorism Act [No 1] 2005” (2006) 31 Melbourne
University Law Review 747, 771; Jenny Hocking, ‘The Anti-Terrorism Bill (No 2) 2005: When Scrutiny,
Secrecy and  Security Collide, Democratic Audit of Australia’ (November  2005)
<http://democratic.audit.anu.edu.au>.

% Terrorism (Extraordinary Temporary Powers) Act 2006 (ACT), s 21; Terrorism (Community Protection)
Act 2003 (Vic) part 2A, ss 7, 8; Terrorism (Police Powers) Act 2002 (NSW) Part 2A, s 26K; Terrorism
(Preventative Detention) Act 2005 (SA), s 10; Terrorism (Preventative Detention) Act 2006 (Qld), s 12;
Terrorism (Emergency Powers) Act (NT), s 21K; Terrorism (Preventative Detention) Bill 2005 (Tas), s 8;
Terrorism (Preventative Detention) Act 2006 (WA), s 13.

81 Neshitt, above n 56, 75.
82 Criminal Code Act 1995 (Cth), ss 100.1(2), 105.12.

8 Criminal Code Act 1995 (Cth), s 105.19(2). The reason for this is avoidance of the constitutional
implications of the strict separation of judicial power unde rthe Commonwealth Consitution. Grollo v.
Palmer (1995) 184 CLR 348, 362-363 (Brennan CJ, Deane, Dawson and Toohey JJ)

% Criminal Code Act 1995 (Cth), s 105.1.
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These new orders significantly extend the powers of state authorities, and frequently
limit review by parliament or judicial bodies.”® The PDO regime has been criticised for
violating Article 9 of the ICCPR,® which guarantees the right to liberty and security of
person, freedom from arbitrary arrest and detention, the right of a detained person to be
promptly informed of the reasons for their detention and brought before a judicial officer
without delay.®” As at May 2010, 37 individuals had been arrested and charged with
criminal offences within Australian legal system.®® Notably, during all the investigation
and intelligence collecting process, neither a PDO at federal level nor at state level has

ever been applied for by the authorities.®®

2.4.2 MALAYSIA AND SINGAPORE

% Similar argument have repeatedly been stated in various United Nations’ reports on arbitrary detention or
secret detention. For example, Promotion and Protection of All Human Rights, Civil, Political, Economic,
Social and Cultural rights, including the right to Development - Joint Study of Blobal Practices in Relation
to Secret Detention in the context of Countering Terrorism of the Special Rapporteur on the Promotion and
Protection of Human Rights and Fundamental Freedoms while Countering Terrorism, Martin Scheinin;
The special Rapporteur on Torture and Other cruel, Inhuman or Degrading Treatment or Punishement,
Manfred Nowak; The Working Group on Arbitrary Detention Represented by its Vice-Chair, Shaheen
Sardar Ali; And the Working Group on Enforced or Involuntary Disappearances Represented by its Chair,
Jeremy Sarkin (19 February 2010) UN Doc A/HRC/13/42, 4.

% See, eg, Claire Macken, ‘Preventative Detention and The right of Personal Liberty and Security under the
International Covenant on Civil and Political Rights, 1966’ (2005) 26(1) Adelaide law review 1, 1-2.

®” International Covenant on Civil and Political Rights, adopted in 16 December 1966, 999 UNTS 171
(entered into force 23 March 1976) art 9 (‘ICCPR”). See further discussions in Chapter 3.

% McGarrity, above n 56, 92.

% Under another important pre-emption regime in Australia, to date, only two control orders have been
issued. The first control order was issued against Joseph ‘Jack’” Thomas in August 2006 who was found
guilty in the Victorian Supreme Court of receiving funds from a terrorist organisation and possessiong a
falsified passport. The second control order issued in Australia was against David Hicks in December 2007
who pleaded guilty before a US Military Commission to the offence of providing material support to
terrorism and was then transferred to Australia to serve the remaing sentence in Adelaide. US Department
of Defense, ‘Detainee Convicted of Terrorism Charge at Guantanamo Trial’, Media Release (Mar.30, 2007)
< http://lwww.defense.gov/releases/release.aspx?releaseid=10678 > .
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Since 2001 both Malaysia and Singapore have promulgated a slew of new anti-
terrorism laws to prohibit financing or supporting of terrorism and criminalize terrorism-
related activities. Malaysia responded quickly yet in quite a restrained way to United
Nations Security Council requirements regarding terrorist financing by enacting the Anti-
Money Laundering Act 2001, "° and amending its Penal Code and Criminal Procedure
Codes in 2003.”* By promulgating the Penal Code (Amendment Act) 2003, a new Chapter
VIA was introduced into the Penal Code.”® These provisions were intended to deal with
the suppression of terrorist acts and the financing of them. A 2003 amendment to the
Anti-Money Laundering Act 2001 enables the authorities to trace, freeze, seize and forfeit
monies intended to be used for or acquired as a result of terrorist acts regardless whether

the sources of those funds is legitimate or the proceeds of other predicate offences.”

Singapore passed the United Nations Act 2001 in Parliament shortly after the attacks
on September 11,” with the similar purpose of implementing the mandatory requirement
of Resolution 1373. The United Nations Act 2001, the United Nations (Anti-Terrorism
Measures) Regulations 2001,” the Monetary Authority of Singapore (Anti-Terrorism

Measures) Regulations 2002,” the Terrorism (Suppression of Financing) Act 2002 " and

"0 Anti-Money Laundering Act 2001 (Malaysia, Act 613, 2006 reprint).

™ The amendments include to increase penalties for terrorist acts, allow for the prosecution of individuals
who provide material support for terrorists, expand the use of wiretaps and other surveillance of terrorist
suspects, and permit video testimony in terrorist cases. Office of the Coordinator for Counter-terrorism,
‘Patterns of Global Terrorism — 2003’ (29 April 2004) < http://www.state.gov/s/ct/rls/crt/2003/ >.

"2 penal Code (Malaysia, Act 574, 2006 rev ed). See detailed introduction of all the amendments Counter-
Terrorism Committee, Reports Submitted by Member States pursuant to Security Council Resolution 1373
(2001) and resolution 1624 (2005) - Malaysia, UN Doc S/2004/778  (2004)
<http://www.un.org/sc/ctc/countryreports/Creports.shtml>.

3 Anti-Money Laundering (Amendment) Act 2003 (Malaysia), Part VI - Freezing, Seizure and Forfeiture.
" United Nations Act (Singapore, cap 339, 2002 rev ed).
" United Nations (Anti-Terrorism Measures) Regulations 2001 (Singapore, cap561).

"® Monetary Authority of Singapore (Anti-Terrorism Measures) Regulations 2002 (Singapore, cap515) (As
amended by S563/2002, S623/2002, S189/2003, S352/2003, S451/2003, S606/2003, S258/2004,
S734/2004, S383/2005 and S666/2005).
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the Strategic Goods (Control) Act 2002 ® were enacted to enable Singapore to give effect
to United Nations Security Council Resolutions as well as to fulfill Singapore’s
obligations under the international conventions concerning terrorism to which it is

party.”

Unlike Australia which has made major changes to its criminal law in response to 11
September, both Malaysia and Singapore had “only to perform a relatively minor
tweaking” of their current laws about preventative detention of terrorism suspects without
charge or trial. ® Even with several newly enacted anti-terrorism laws, in practice the two
states have dealt with the threat of terrorism by primarily relying on existing legislation,
specifically, Malaysia’s Internal Security Act 1960 (MISA) and Singapore’s Internal
Security Act 1965 (SISA).%

The MISA has its origins in the Emergency Regulations Ordinance 1948 which was
enacted by the then British colonial government as a response to rising communist
violence in 1947.% In a time of real emergency, the Ordinance gave wide-ranging powers

to the High Commissioner, who was empowered to make any regulations considered to

" Terrorism (Suppression of Financing) Act 2002 (Singapore, cap 325, 2003 rev ed).
"8 Strategic Goods (Control) Act (Singapore, cap 300, 2003 rev ed).

™ Some of the Acts are also enacted as obligations under international conventions, for example, the
Strategic Goods (Control) Act 2002 was passed after Singapore’s signed the International Convention for
the Suppression of the Financing of Terrorism. It aims to regulate the movement of certain strategic goods
(which include munitions and dual-use materials) which may be used to develop weapons of mass
destruction such as biochemical and nuclear weapons.

8 Michael Hor, ‘Terrorism and the Criminal Law: Singapore’s Solution’ (2002) 1 Singapore Journal of
Legal Studies 20, 31.

8 Internal Security Act 1960 (Malaysia, Act 82, 1999 reprint); Internal Security Act 1965 (Singapore,
cap143, 1985 rev ed) (Singapore).

8 Emergency Regulations Ordinance 1948 (Malaya, Ordinance No 10/1948); Therese Lee, ‘Malaysia and
The Internal Security Act’ (July 2002) Singapore Journal of Legal Studies 56, 57.
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be desirable for the public interest,® including ones that altered ordinary criminal
procedure.®* He was also empowered by the Ordinance to modify, amend, supersede or
suspend any written law,® to impose curfews,®® to censor media publications®’ and to

detain persons without trial 2

The High Commissioner declared a state of emergency on
12 July 1948 when the Malayan Communist Party sought to overthrow the government to
establish a communist republic.®® The ensuing 12-year struggle from 1948 to 1960 came
to be known as the Malayan Emergency, during which an estimated 6,710 terrorists and

1,865 members of the security forces were killed.*

After the end of the Malayan Emergency was signalled by the substantive defeat of the
communist insurrection, the Malaysian government proceeded to enact the MISA.*
Rather than being merely an extension of the Emergency Regulations Ordinance 1948,
the MISA was enacted in reliance on article 149 of the Federal Constitution of Malaysia

and became a statute that could only be repealed by an act of Parliament.”? Thus, the

8 The High Commissioner headed the British colonial administration and also served as Governor of the
Straits Settlements, which comprised Singapore, Penang, and Malacca; Lee, above n 82, 57.

8 Emergency Regulations Ordinance 1948, s 4(1).

8 Emergency Regulations Ordinance 1948, s 4(2)(p).
8 Emergency Regulations Ordinance 1948, s 4(2)(c).
8 Emergency Regulations Ordinance 1948, s 4(2)(a).

% Emergency Regulations Ordinance 1948, s 20. By the end of 1948, 11,799 people were held in detention
and on independence of the Federation 33,992 people had been detained. Abu Bakar Munir, ‘Chapter 8:
Malaysia’, in Andrew Harding and John Hatchard (eds), Preventive Detention and Security Law: A
Comparative Survey (Martinus Nijhoff Publishers, 1993) 132.

% | ee, above n 82, 57.

% RO Winstedt, A History of Malaya, Kuala Lumpur - Singapore: Marican & Sons (Malaysia Sdn.Bhd.,
1982) 253.

1 Munir, above n 88, 135-6

% Federal Constitution (Malaysia, 2006 reprint) art 149. Under article 149 of the Constitution of Malaysia,
any law designed to stop or prevent the following actions is valid, notwithstanding that it is inconsistent
with basic rights and liberties in any of the provisions of Article 5, 9, 10, 13 or 14 (ie, freedom of
movement, assembly and speech):
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restrictive provisions of the Emergency Regulations Ordinance 1948, an extraordinary

law in a genuine time of emergency, were codified into Malaysia’s everyday law.

A similar situation also eventuated in Singapore. The SISA had been in place before
the establishment of an independent Singapore.” Singapore also had a bitter and long-
drawn fight against the communist terrorists who resorted at various stages to organised

t.% A set of terrorism-related legislation was passed

violence against the then governmen
by the British colonial government to deal with the chaos and was carried over into
independent Singapore, including the Preservation of Public Security Ordinance (PPSO)
and the Criminal Law (Temporary Provisions) Ordinance (CLTPO).” The MISA first

became Singapore’s law when Singapore joined the Federation of Malaya in 1963.%

(a) to cause, or to cause a substantial number of citizens to fear, organized violence against person or
property; or

(b) to excite disaffection against the Yang di-Pertuan Agong or any Government in the Federation; or

(c) to promote feelings of ill-will and hostility between different races or other classes of the population
likely to cause violence; or

(d) to procure the alteration, otherwise than by lawful means, or anything by law established; or

(e) which is prejudicial to the maintenance or the functioning of any supply or service to the public or
any class of the public in the Federation or any part thereof; or

(f) which is prejudical to public order in, or the security of, the Federation of any part thereof.
For further discussion of the constitutional validity of the emergency powers in Malaysia, see Chapter 6.

% Malaya gained its independecne in 1957 (from the United Kingdom), and Singapore gained its first
independence accordingly. Singapore merged with Malaysia in 1963, and announced its second
independence two years later.

% Singapore’s birth as an independent nation was a battle between two parties — People’s Action Party that
eventually won and rules the country to date and the other one that lost and considered by the victors as
“communist terrorists”. Professor Hor is of the view that it was a mortal combat at the beginning.
Although there were many accounts to explain the so-called “communist terrorists”, in nature, the lost one
was labelled as terrorists by the victors. Hor, above n 80, 31. See the many accounts also in Lee Kuan Yew,
The Singapore Story: Memoirs of Lee Kuan Yew (Singapore Press Holdings Times Ed.,1998). Lee Kuan
Yew was then Singapore’s Senior Minister and led the ruling People’s Action Party at the birth of the
Republic and was the first Prime Minister of the Republic from 1959-1990.

% Preservation of Public Security Ordinance 1955 (Singapore, Ordinance 25); Criminal Law (Temporary
Provisions) Ordinance 1955 (Singapore, Ordinance 26).

% Hor, above n 80, 42-3.
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When Singapore left the Federation to be an independent state in 1965, the PPSO lapsed
with the introduction of the SISA (which is modelled on the MISA), whereas the CLTOP
has been renewed from time to time and is still in force.”’. Like the MISA, the SISA was
permanently enshrined by special powers provisions in the Constitution of Singapore®

and has been used on many occasions since then.

With very broad and ambiguous definitions of terrorist activities, the MISA and SISA
allow any police officer to detain an individual for an initial period of up to sixty days
and thirty days respectively with the possibility of criminal charges being brought at a
later stage,* if the officer has reason to believe that the individual is “acting in any
manner prejudicial to the security of Malaysia/Singapore ... or to the maintenance of
essential services therein or to the economic life thereof”.*®® The most controversial part
of the MISA and the SISA is that the Minister for Home Affairs in each state may order
an individual to be detained for a period of two years.’* Using the same grounds, the
Ministers can issue a further detention order to detain the individual for a period up to

two years, and this may be renewed an indefinite number of times.**

The detention provisions in the MISA and the SISA are highly problematic, as they

authorize indefinite detention without charge without providing the detainees with

% Criminal Law (Temporary Provisions) Ordinance (Singapore, cap 67, 2000 rev ed). It has been renewed
once every five years since 1955, and its future looks reasonably secure. See relevent discussion in
Parliament at the last renewal: Parliamentary Debates (15 April 1999), vol 70, cols 1215-28.

% Constitution of the Republic of Singapore (Singapore, 1999 reprint), art 149. It has a similar impact on
fundamental liberties and rights as art.149 of the Malaysia’s Constitution. For detailed discussion of the
constitutional validity of the emergency measures in Singapore, see infra Chapter 6.

% MISA, s73(3): “for a period not exceeding sixty days”; SISA, s 74(4): “for a period not exceeding 48
hours” plus “an additional period not exceeding 28 days” (total 30 days).

100 MISA, ss 73(1)(a)-(b); SISA, ss (1)(a)-(b).
101 MISA ;s 8; SISA, s 8.

92 MISA, s 8(1); SISA s 8(1): “the Minister ... may make an order directing that that person be detained for
any period not exceeding two years”.
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103

comprehensive and effective procedural safeguards.” What worries most is that, in

many cases, the MISA or SISA has been “used as a tool [by the Executive] to stifle ...
dissent”,"** while the two acts were originally designed to tackle social and economic
chaos brought about by domestic guerrilla warfare in a genuine emergency. The
governments have expressed their intention to continue resorting to the MISA and
SISA,'® and have claimed the measures in the MISA and SISA to be reasonable and
proportionate as the normal parameters of criminal law are no longer practical for dealing

with threats posed by terrorists.'*

2.5 CONCLUSION

This Chapter has categorised preventative detention measures into three different
forms, and made clear this thesis focus on national security detention regime currently
available in Australia, Malaysia and Singapore. As noted above, detention without charge
for reasons of national security is permissible under international law. But, the core
question of the grounds upon which such a detention regime is permissible under

international law awaits further discussion.

103 See further discusssions in Chapter 6.

1% Human Rights Watch, ‘Malaysia’s Internal Security Act and Suppression of Political Dissent: A Human
Rights Watch Backgrounder’, Human Rights Watch News (online), 2006
<http://www.hrw.org/backgrounder/asia/malaysia-bck-0513/htm>.

1% Counter-Terrorism Committee, Reports Submitted by Member States pursuant to Security Council
Resolution 1373 (2001) and Resolution 1624 (2002), Singapore, UN DOC S/2002/690 (20 June 2002) 2(a);
Reports Submitted by Member States pursuant to Security Council Resolution 1373 (2001) and Resolution
1624 (2002),Malaysia, UN DOC S/2002/35 (8 January 2002).

108 Counter-Terrorism Committee, Reports Submitted by Member States pursuant to Security Council
Resolution 1373 (2001) and Resolution 1624 (2002), Singapore, UN DOC S/2002/690 (20 June 2002) 2(a)-
2(b).
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Having over forty new pieces of anti-terrorism legislation in place, Australia has
created a complex system of anti-terrorism measures, emphasising the need to introduce
exceptional measures focused on prevention. This is specifically illustrated by the
introduction of the new PDO regime into the Criminal Code 1995 enabling preventative

detention of terrorism suspects and non-suspects without criminal charges being laid.

In terms of the number and scope of newly enacted anti-terrorism laws, Malaysia and
Singapore’s responses to 11 September have been relatively restrained, mainly because
these two states have relied heavily on the MISA and the SISA to investigate and detain
terrorism suspects. Australia’s preventative detention scheme imposes less constraint on
individual rights and liberties with regard to the period of detention and grounds of
detention. While the preventative detention orders of both MISA and SISA can be
extended for an indefinite period of time which is exactly the two government’s current

strategy in detaining terrorism suspects,'®’

the Australian legislation strictly limits the
length of preventative detention to a maximum of 48 hours at federal level and up to 14
days under state or territory law. Furthermore, as will be discussed in detail in later
chapters, Australia’s preventative detention regime has a higher threshold for authorising
detention than its Malaysian and Singaporean counterparts. In practice, while Malaysia
and Singapore have constantly used the indefinite detention regimes to suppress political
dissent rather than to prevent clear threats of terrorism, Australian authorities are yet to

utilise their preventative detention measures.

197 Since 2002, more than 60 suspects have been detained under the ISA. By July 2010, 16 people are still
being detained under the MISA at the Kamunting Detention Center without prosecution. SUHARAM:
Gerakan Mansuhkan ISA (Human Rights Commission of Malaysia), ‘Press Statement’, 26" July 2010
<http://suaram-blog.blogspot.com/2010/07/gerakan-mansuhkan-isa-press-statement.html>. For a list of
known detainees in Malaysia, see Aliran’s ISA Watch, ‘List of known detainees as at 13 October 2010’
<http://aliran.com/isa-watch>.
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Preventative detention has often given rise in the past to serious human rights
violations, and in the context of state actions against terrorism, it raises sharp concerns.
Before examining the impact that the laws of preventative detention might have on
individual rights and liberties in the national sphere, and evaluating these provisions
against international human rights law, Chapters 3 and 4 set out the international human
rights standards regarding national security preventative detention. Specifically, the two
chapters examine whether preventative detention of terrorism suspects and even non-
suspects without charge is a permissible deprivation of the right to liberty, and if
international human rights law does permit such detention measures, what constitutes a
reasonably necessary detention regime, what restrictions should be placed upon detention
regimes and what are the necessary procedural safeguards to protect detainees from

arbitrary detention.
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CHAPTER 3 - TOWARDS AN
INTERNATIONAL HUMAN RIGHTS
STANDARD: THE INTERNATIONAL

COVENANT ON CIVIL AND POLITICAL
RIGHTS

3.1 INTRODUCTION

As discussed in Chapter 2, not only are governments allowed to use pre-emptive
measures to combat terrorism, they are in fact required under international law to take
reasonable steps to protect the lives and health of individuals against terrorist attacks. But
the question of whether a threat renders preventative detention reasonably necessary is

inevitably elusive in practice.*

International Human Rights Law is reflected in a number of core international human
rights treaties or conventions and in customary international law. The core elements of
International Human Rights Law on norms governing preventative detention mainly
derive from the International Covenant on Civil and Political Rights (‘ICCPR’), the
Universal Declaration of Human Rights (‘UDHR’) and several regional instruments — the
European Convention on Human Rights (‘ECHR’), American Convention on Human
Rights (‘American Convention’) and African Charter on Human and People’s Rights
(‘African Charter’).?

! See, eg, Oren Gross and Fionnuala Ni Aolain, Law in Times of Crisis: Emergency Powers in Theory and
Practic (Cambridge University Press, 2006) 264-7. (describing the difficulties international bodies have in
reviewing official justifications for resorting to emergency measures).

2 Organization of American States, American Convention on Human Rights, open for signature 22
November 1969, OASTS No0.36 1144 UNTS 123 (entered into force 23 March 1976) (‘American
Convention”); International Covenant on Civil and Political Rights, open for signuture 16 December 1966

45



This chapter first examines international human rights law in a general context by
looking at the detention-related provisions in the ICCPR, the UDHR, the ECHR, the
American Convention and the African Charter. What emerges from doing so is the
noteworthy fact that norms on preventative detention at the international level differ
distinctively from that at the regional level. It concludes that security-based preventative
detention is a permissible deprivation of liberty under the ICCPR as long as it is lawful
and proportionate under domestic laws. In stark contrast, preventative detention without
charge for reasons of national security is strictly prohibited under the ECHR, and shall
only be exercised by member states of the ECHR after they have formally derogated from

the relevant provisions of the Convention during genuine emergency.

Apart from the provisions of international human rights conventions, in fact, much of
the content of the international human rights standard on detention without charge has
been developed and interpreted by a number of influential judicial or quasi-judicial
organs. The Human Rights Committee’s interpretations of the ICCPR and case decisions,
although not binding on state parties, have great persuasive force and have been cited as
an authoritative source of international law by the International Court of Justice.
Similarly, judgments of regional courts such as the European Court of Human Rights
carry persuasive weight as a subsidiary source of international norms on preventative
detention. Chapters 3 and 4 will examine the jurisprudence of the Human Rights

Committee and the European Court of Human Rights, in order to ascertain the content of

G.A.Res. 2200A, UN GAOR, 21% sess, UN Doc A/RES/2200, 999 UNTS 172 (entered into force Mar. 23,
1976) (‘ICCPR?’); European Convention for the Protection of Human Rights and Fundamental Freedoms,
open for signature 4 Novemrber 1950, 213 UNTS 222 (entered into force 9 March 1953) (‘ECHR’);
Organiztion of African Unity, African Charter on Human and Peoples’ Rights, open for signature 27 June
1981, OAU Doc CAB/LEG/67/3 rev. 5 (entered into force 21 October 1986) (‘African Charter’); Universal
Declaration of Human Rights, GA Res 217A, UN GAOR, 3rd sess, 1% plen mtg, UN Doc.A/810, adopted
10 December 1948 (‘UDHR’).
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the substantive standards as well as procedural safeguards accompanying the use of

preventative detention on the grounds of national security.

Although this thesis will focus on the national security preventative detention
frameworks which are not intended to lead to criminal prosecution, Chapters 3 and 4 will
examine cases and decisions concerning other forms of detention where doing so relates

to security-based detention, for example, where they deal with the duration of detention.

3.2 PREVENTATIVE DETENTION AND INTERNATIONAL
HUMAN RIGHTS LAW - A GENERAL DISCUSSION

3.2.1 INTERNATIONAL STANDARDS
The ICCPR is one of the core international human rights treaties to which as to date

166 States are parties, including Australia, though neither Malaysia nor Singapore have

signed or ratified it.> As an independent body monitoring the implementation of the

% Of the major international human rights instruments, Malaysia has signed/ratified/accessed only five
namely, Convention on the Elimination of All Forms of Discrimination Against Women (accessed on 5 July
1995), Convention on the Rights of the Child (assessed on 17 Feb 1995), Convention concerning the
Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour (ratified on 10
Nov 2000), Convention on the Prevention and Punishment of the Crime of Genocide (accessed on 20 Dec
1994) and Supplementary Convention on the Abolishment of Slavery, the Slave Trade and Institutions and
Practices Similar to Slavery (accessed on 18 Nov 1957). Singapore has signed/ratified/assessed/successed
seven human rights instruments, including Convention on the Elimination of All Forms of Discrimination
Against Women (accessed on 5 Oct 1995), Supplementary Convention on the Abolishment of Slavery, the
Slave Trade and Institutions and Practices Similar to Slavery (successed on 28 Mar 1972), Convention for
the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others (accessed on
26 oct 1966), Convention on the Prevention and Punishment of the Crime of Genocide (accessed on 18 Aug
1995), Convention on the Rights of the Child (accessed in 5 Oct 1995), Optional Protocol to the
Convention on the Rights of the Child on the Involvement of Children in Armed Conflicts (signed on 7 Sep
2000), Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour (ratified on 14 Jun 2001). Malaysia and Singapore have yet to ratified the ICCPR
and the International Covenant on Economic, Social and Cultural Rights (ICESCR). Australia has
signed/ratified/assessed to all major human rights treaties, including the ICCPR (signed on 18 Dec 1972
and ratified on 13 Aug 1980) and the ICESCR (signed on 18 Dec 1972 and ratified on 10 Dec 1975).
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ICCPR, the Human Rights Committee offers its interpretation of the ICCPR and has the
authority to consider individual complaints. Although the UDHR was not adopted as a
legally binding instrument, it has widely been regarded as containing rights and freedoms,
many of which have become part of the customary international law, and thus are
required to be respected by all states. Australia voted in favour of the UDHR and
Malaysia and Singapore are bound by the UDHR insofar as it represents customary
international law. Lastly, the ECHR, together with two other major regional human rights
conventions — the American Convention and African Charter — contribute to a growing
body of international jurisprudence on the subject. While the ECHR is of course open for
ratification only by the member states of the Council of Europe, the decisions of the
European Court of Human Rights are influential source of guidance for ascertaining the
prevailing international standards relating to preventative detention. As will be discussed
in Chapter 4, the case law of the European Court of Human Rights is an essential
supplemental source to the procedural constraints of preventative detention without

charge.

Human rights standards require that preventative detention shall not be arbitrary. It is
one of the basic guarantees under the UDHR that no one shall be subjected to arbitrary
arrest or detention.” Article 9(1) of the ICCPR, Article 6 of the African Charter and
Article 7(2) of the American Convention all provide that arrest and detention must not be
arbitrary.® But none of the international human rights instruments is specific about the
test for arbitrariness or non-arbitrariness: in what circumstances may a specific detention
be rendered “arbitrary”? The current international human rights law depends on more of a
case-by-case analysis than the use of a universally accepted standard to determine,

namely, whether a particular detention is “reasonable” and “proportionate” to satisfy a

* UDHR, art 9.
% ICCPR, art 9(1); African Charter, art 6; American Convention, art 7(2).
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standard of arbitrariness.® It is arguably necessary and appropriate to apply a case-by-case
analysis in the context of anti-terrorism law and state of emergency, given that the current
counter-terrorism activities are frequently viewed as different from all past experiences,’
plus the fact that states have faced completely distinct levels and types of threat from
terrorism. However, it is also noticeable that without a generally applicable standard
setting out limits on security-based preventative detention, states might use preventative

detention in an excessive way.

There are also procedural constraints that are designed as safeguards against unlawful
or arbitrary detention in international human rights instruments. States must promulgate
in advance the permissible grounds for detention and act in conformity with domestic
laws, so that any detention will be grounded at domestic level.® States must inform a

detainee immediately of the reasons for his or her detention,® and must afford him or her

® See eg Human Rights Committee, Views: Communication No. 1324/2004, 88th sess, UN Doc
CCPR/C/88/D/1324/2004 (13 November 2006) [7.2] (‘Shafiq v Australia’) (detention could be arbitrary if
"not necessary in all the circumstances of the case and proportionate to the ends sought™); Human Rights
Committee, Views: Communication No. 560/1993, 59th sess, UN Doc CCPR/C/59/D/560/1993 (3 April
1997) [7.2] (‘A v Australia’); Human Rights Committee, Views: Communication No. 305/1988, 39" sess,
UN Doc CCPR/C/39/D/305/1988 (15 August 1990) [5.8] (‘Van Alphen v The Netherlands’); Jordan J.
Paust, Judicial Power to Determine the Status and Rights of Persons Detained Without Trial (2003) 44
Harvard International Law Journal 503, 507.

" Christopher Michaelson, “The Proportionality Principle in the Context of Anti-Terrorism Legislation: an Inquiry
into the Boundaries between Human Rights Law and Public Policy’, in Penelope Mathew and Miriam Gani (eds),
Fresh Perspectives on the "War on Terror" (ANU E-Press, 2008) 109, 118; Monika Hakimi, ‘International
Standards for Detaining Terrorism Suspects: Moving beyond the Armed Conflict-Criminal Divide’ (2008)
33 Yale Journal of International Law 369, 377-8.

8 ICCPR, are 9(1); American Convention, arts 7(2)-(3); African Charter, art 6; ECHR, art 5 (all norms
prohibit detentions that are not prescribed by law).

° ICCPR, art 9(2); African Charter, art 7(2); ECHR, art 5(2) (asserting that under customary law, a
detention will be arbitrary if “not accompanied by a notice of charges”); Human Rights Committee,
General Comment 8: Right to Liberty and Security of Persons (Article 9) (30 June 1982), reprinted in
Secretariat, Compilation of General Comments and General Recommendations Adopted by Human Rights
Treaty Bodies, UN Doc HRI/GEN/1/Rev.6 at 130 (29 July 1994) 1 (acknowledging that administrative
detention is sometimes lawful) (‘General Comment 8).
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opportunity for prompt judicial review.'® Whether the decision to detain the individual is
made by executive authority or the courts, it should always be based on prior legislation
and subject to the oversight of an independent and impartial judiciary.* The procedural
constraints in international human rights instruments are critical to preventing abuses.
Preventative detention will always be considered to be inconsistent with international
human rights law in assessing whether detainees have been denied any of the

aforementioned procedural rights.

3.2.2 REGIONAL EXPERIENCES

In Europe, the ECHR takes a slightly different approach from other human rights
instruments, thus making the picture more complicated. Instead of specifically
prohibiting arbitrary detention, Article 5(1) of the ECHR enumerates an exhaustive list of
permissible grounds for detention. The ECHR permits detention, inter alia, after
conviction of a person by a competent court; for noncompliance with a lawful court order;
for the purpose of bringing a person before a competent legal authority on reasonable
suspicion that he has committed a criminal offence; for the prevention of infectious
diseases or drugs control; for immigration control; or when reasonably necessary to

prevent a person from committing an offence.’® Member states of the ECHR must fit any

' I|CCPR, art 9(4); American Convention, art 7(5); African Charter, art 7(1); ECHR, art 5(4). Some
international actors have also suggested that human rights law requires that any detainee shall be provided
with access to legal counsel. See, for example, Human Rights Commission, Concluding Observations:
Israel, UN Doc CCPR/CO/78/ISR (21 August 2003) 13; Louise Arbour, ‘In Our Name and On Our Behalf’
(2006) 55 International and Comparative Law Quarterly 511, 519.

I The right to be brought promptly before a judicial authority: ICCPR, art 9(3); American Convention, art
7(5); ECHR, art 5(3); African Charter has no explict provision to this effect. The right to trial within a
reasonalbe time or to release pending trial: ICCPR, art 9(3); American Convention, art 7(5); ECHR, art 5(3);
there is also no corresponding provision in the African Charter.

2 ECHR, art 5 — The Right to Liberty:

1. Everyone has the right to liberty and security of person.
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of their detention schemes within one of these categories as well as comply with the
procedural constraints in other subsections, namely bringing the detainees promptly
before a court; exercising judicial control within a reasonable time; and limiting the time
on detention.'® Of particular concern is that preventative detention without charge on the
grounds of national security has not been listed in Article 5 of the ECHR. As will be
discussed in detail in Chapter 4, security-based preventative detention without criminal
charge is clearly prohibited by Article 5 of the ECHR. However, states are permitted to
detain terrorism suspects for a reasonable period of time as a necessary and proportionate
measure in response to a real public emergency threatening the life of the nation.** Such
extraordinary powers can only be used once an official derogation is made from the
ECHR, complying with the textual limitations, substantive restrictions and procedural
conditions as proscribed by Article 15 of the ECHR.

3.2.3 CONCLUSION

No one shall be deprived of his liberty save in the following cases and in accordance with a
procedure prescribed by law:

(a) the lawful detention of a person after conviction by a competent court;

(b) the lawful arrest or detention of a person for non-compliance with the lawful order of a court
or in order to secure the fulfilment of any obligation prescribed by law;

(c) the lawful arrest or detention of a person effected for the purpose of bringing him before the
competent legal authority of reasonable suspicion of having committed and offence or when it is
reasonably considered necessary to prevent his committing an offence or fleeing after having done
S0;

(d) the detention of a minor by lawful order for the purpose of educational supervision or his
lawful detention for the purpose of bringing him before the competent legal authority;

(e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of
persons of unsound mind, alcoholics or drug addicts, or vagrants;

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorized entry into the
country or of a person against whom action is being taken with a view to deportation or extradition.

B ECHR, arts 5(2)-(5).

Y ECHR, art 15. See relevant discussion of the requirements for necessicity and proportionality infra
Chapter 4.
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As was briefly discussed in Chapter 2, preventative detention on the grounds of
national security may be a permissible limitation on the right to liberty in international
human rights law. Both the universal and regional systems provide a structure for
scrutinising preventative detention used for reasons of national security in a general sense.
The lawfulness of detention measures depends upon their conformity with restrictions

imposed by international human rights law.

However, most of these instruments focus on the procedural aspects of preventative
detention, and identify the period of detention or grounds of detention only in a general
sense, for example, “no one shall be subjected to arbitrary arrest or detention”.* None of
these conventions indicates the meaning of the term “arbitrary detention” or distinguishes
between pre-trial detention and detention without charge. This is understandable given
that states might not have been able to reach a consensus over the substantive standards
during the drafting process, and have thus shifted their focus to the procedural constraints

on administrative detention to protect against arbitrary detention.

A further conclusion is that the substantive constraints posed by international human
rights instruments have proven to be insufficient in the context of anti-terrorism laws.
The reasons for such a situation may be multi-faceted: first, international human rights
conventions do not particularly differentiate security-based detention from other forms of
executive detention, and thus do not provide any workable guidance towards a
comprehensive standard in detaining terrorism suspects without criminal charge; second,
the current international law is not mature enough to provide adequate guidance with
regard to the national security detention regime. Major human rights conventions were
drafted more than fifty years ago and times have changed dramatically in important

respects, in particular as regards the international dimension of contemporary terrorism.

5 |CCPR, art 9(1).
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The jurisprudence of the Strasbourg Court and decisions delivered by the Human Rights
Committee, however, represent a timely interpretation and understanding of the
international conventions, and contribute significantly to the formation of an international
standard relating to detention without charge. The second part of this chapter examines in
depth what is the standard of arbitrariness enshrined in the ICCPR, with a focus on the
permissible grounds of detention, acceptable period of detention and the required

procedural safeguards.

3.3 PREVENTATIVE DETENTION IN THE INTERNATIONAL
COVENANT ON CIVIL AND POLITICAL RIGHTS

3.3.1 GENERAL DISCUSSION — DEPRIVATION OF THE RIGHT TO LIBERTY

Article 9(1) of the ICCPR provides:

Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law."®

This provision is quite different from the ECHR which states that arrest or detention
has to fall within an exhaustive list of Article 5(1) or must otherwise be referrable to a
derogation based on Article 15 of the ECHR. In fact, the original 1947 draft of the
ICCPR contained a list of grounds on which arrest and detention could be made.!” But it
was quickly agreed among the drafting member states that it would be impossible to

formulate an exhaustive list of permissible cases of deprivation of liberty and also that

1% |CCPR, art 9(1).

" Document A/2929 — Annotation on the Text of the Draft International Covenants on Human Rights, UN
GAOR, 10" sess, Agenda Item 28 (Part 11) Annexes, UN Doc A/2929 (1 July 1955) Chapter VI [28];
Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (N.P.Engel Publisher,
1993) 164.
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such a lengthy list would create an unfavourable impression of the convention.*® A
supplementary motion proposed by India which aimed at procedural safeguards was
approved shortly after the refection of an exhaustive list by the majority.™ Ultimately,
Avrticle 9 was drafted in terms neither expressly permitting nor prohibiting preventative

detention on the grounds of national security.

In contrast to certain absolute rights such as the prohibitions against torture, slavery or
retroactive criminal law, the fundamental right to liberty and security of person enshrined
in Article 9 does not completely foreclose the possibility of domestic measures of
deprivation of individual liberty. The second and third sentences of Article 9 provide two
requirements for states’ measures of deprivation of liberty to be permissible, namely that
these must be non-arbitrary and “on such grounds and in accordance with such procedure

as are established by law”. As Nowak states in his commentary on Article 9:

It is not the deprivation of liberty in and of itself that is disapproved of but rather that
which is arbitrary and unlawful. It obligates a State’s legislature to define precisely the
cases in which deprivation of liberty is permissible and the procedures to be applied and
to make it possible for the independent judiciary to take quick action in the event of
arbitrary or unlawful deprivation of liberty by administrative authorities or executive

officials.?

Article 9, therefore, merely represents a guarantee which summarises the procedural

constraints that states must follow in their domestic laws of detention. Accepting this

'8 Document A/2929 — Annotation on the Text of the Draft International Covenants on Human Rights,
above n 17, Chapter VI [35].

19 Nowak, above n 17, 164. Voting in favour of this proposal — lawfulness of deprivation of liberty on the
grounds of procedural safeguards — were Chile, China, Guatemala, India, Iran, the Philippines, the Ukraine,
the USSR, the USA and Yugoslavia; voring agaisnt were Australia, Belgium, Denmark, Egypt, France and
the United Kingdom. UN Commission on Human Rights, 5™ sess (1949) UN Doc E/CN.4/234; Document:
A/CN.4/SR.96 - Summary Record of the 96" Meeting [1951] | Yearbook of the International Law
Commission 116.

2 Nowak, above n 17, 159-160.
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presumption, security-based preventative detention would not be contrary to the ICCPR
as long as laws of preventative detention strictly followed the requirements enshrined in

the second and third sentences of Article 9.

This is also the view of the Human Rights Committee. In its General Comment 8,

preventative detention was clearly contemplated by the Committee:

Also if so-called preventive detention is used, for reasons of public security, it must be
controlled by these same provisions i.e. it must not be arbitrary, and must be based on

grounds and procedures established by law (para.1) ...%

Accordingly, whether preventative detention, especially pure security-based detention,
is a permissible deprivation of liberty depends on whether it is lawful, and whether the
detention regime in question falls outside the prohibition on arbitrary arrest and detention
under Article 9(1) of the ICCPR.

3.3.2 THE PRINCIPLE OF LAWFULNESS

It follows from the above discussion of Article 9 that security-based preventative
detention is permissible only when the detention scheme is constructed “on such grounds
and in accordance with such procedure as are established by law”. The core issue is how

to interpret the term “lawful”.

According to Nowak, the interpretation of what elements constitute a “law” can only
be answered by a systematic interpretation of all comparable provisions in the

Covenant,? rather than merely seeing the word “law” in its broadest context. If one takes

2! General Comment 8, above n 9, [4].
%2 Nowak, above n 17, 171.
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into consideration the phrases “established by law”, “prescribed by law” and “provided
by law” in other articles,?® the term in Article 9 obviously requires domestic legislation to
set down all permissible grounds and relevant restrictions.”* Therefore, the word “law”
refers to the domestic legal system in the first instance.”® But what kind of domestic
legislation is appropriately recognised as “law”? The Constitution of each state shall be
taken into consideration in the first place, namely any detention measures must be
constitutional. Nowak further indicated that the term “law” here has to be understood in
the strict sense of a “general-abstract, parliamentary statue or an equivalent, unwritten
norm of common law accessible to all individuals subject to the relevant jurisdiction”.?®
On a strict reading of this, certain subordinate legislation and administrative act by local
government will not be sufficient as the basis of preventative detention for reasons of

national security.

Therefore, the minimum requirement of legality will not be satisfied if an individual is
detained on the ground of national security that is not clearly established by domestic
anti-terrorism legislation. But legality is obviously not the only requirement. If a
detention regime is lawful within the domestic legal system - namely if it has been
enacted by the legislature in accordance with constitutional procedures - the regime in
question may still be contrary to the Covenant if it violates a further requirement - non-

arbitrariness. Although the Human Rights Committee did not explicitly stated this, in

2 ICCPR, art 12(3): “provided by law”; art 18(3): “prescribed by law”; art 19(3): “provided by law”; art 21:
“in conformity with the law” and art 22(2): “prescribed by law”.

24 Nowak, above n 17, 171.
5 pid.

% |bid. Nowak did not discuss in detail how subordinate legislation and administrative acts could be lawful
under the principle of legality in detail. In fact, subordinate legislation may even not be counted as law. But
as discussed in next chapters, in Australia, Malaysia and Singapore, laws of preventative detention are
enacted as a national law and parliamentary legislation. Therefore, it is not necessary to explore this issue
further in the present context.
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Amuur v France, the European Court of Human Rights confirmed such argument, and
concluded that:
“... Where the ‘lawfulness’ of detention is in issue, including the question whether ‘a
procedure prescribed by law’ has been followed, the Convention refers essentially to
national law and lays down the obligation to conform to the substantive and procedural
rules of national law, but it requires in addition that any deprivation of liberty should be

in keeping with the purpose of Article 5, namely to protect the individual from

arbitrariness...”%’

3.3.3 PROHIBITIONS AGAINST ARBITRARINESS

Article 9(1) could be interpreted as affirming that preventative detention is non-
arbitrary and thus lawful as long as the procedures for the detention are established by
law. But the second sentence of Article 9 adds the prohibition of arbitrariness of arrest

and detention of an individual as an additional requirement.

" Amuur v France (1996) Eur Court HR 25, [50]. In some detention pending deportation cases at the
domestic level, there are further explanations of how to understand the term “lawful” in international law or
the European Convention of Human Rights. For example, in the UK case of R v Governor of Brockhill
Prison Ex Parte Evans [2001] 2 AC 19, Lord Hope of Craighead explained the criteria for ascertaining
whether the domestic laws permitting detention are lawful under international law: “... They include the
requirements that the domestic law must be sufficiently accessible to the individual and that it must be
sufficiently precise to enable the individual to foresee the consequences of the restriction.” This principle
was further discussed in Nadarajah v Secretary of State for Home Department [2003] EWCA Civ 1768, in
which the English Court of Appeal considered whether the detention of the asylum-seeker was lawful,
having regard to the policy purported by the Secretary of State and to the requirements of the Human
Rights Act 1998. There, Lord Phillips MR, concluded that when considering whether domestic law permits
detention for reasons that are arbitrary under Article 5 of the ECHR, several questions have to be answered:
“(1) What is the Secretary of State’s policy? (2) Is that policy lawful? (3) Is that policy accessible? (4)
Having regard to the answers to the above questions, were N and A lawfully detained? ”. Thus, domestic
rules relating to detention have to be lawful, and accesible. This principle was again mentioned by the
Court of Appeal of Hong Kong in another detention pending deportation case: see A v Director of
Immigration [2008] 4 HKLRD 752 [41]-[46]. It is noticeable that UK has in place the Human Rights Act
1998, which requires domestic legislation to be in conformity with the European Convention on Human
Rights and makes available in UK courts a remedy for breach of a Convention right, whereas none of the
three states discussed here has a similar domestic mechanism.
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The requirement that laws of arrest or detention should not allow the arbitrary exercise
of power was first proposed by Australia. This proposal was highly controversial during
the drafting process in both the Human Rights Committee and the 3" Committee of the
General Assembly. There were some dissenting opinions that the additional requirement
should not be included in Article 9 as it meant nothing more than “unlawful”.?® However,
the majority stressed that the meaning of “non-arbitrary” went beyond mere meaning of
“unlawful” and contained elements of justice, predictability, reasonableness,
capriciousness, proportionality, as well as the Anglo-American principle of due process
of law.? This broad appreciation of the prohibition against arbitrariness was later adopted
by the Human Rights Committee in both its case law relating to Article 9 and several

General Comments concerning the interpretation of “arbitrary”.

In its General Comment 8 regarding Article 9, the Human Rights Committee did not
interpret the word “arbitrary”. But when referring to Article 17, General Comment 16
provides that “no one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home or correspondence, nor to unlawful attacks on his honour and
reputation”.*® Accordingly, the Human Rights Committee argued that the drafters of the
ICCPR had accorded the terms “arbitrary” and “unlawful” a meaning that extended

beyond mere compliance with domestic legislation:

The term “unlawful” means that no interference can take place except in cases envisaged

by the law. Interference authorised by States can only take place on the basis of law,

%8 Nowak, above n 17, 172. See also UN Commision on Human Rights, 13" sess (1958) UN Doc
A/C.3/SR.863 [8], [21], [29]; UN Doc. A/C.3/SR.866 [16]-[18].

° Nowak, above n 17, 172. See also UN Commision on Human Rights, 13" sess (1958) UN Doc
A/C.3/SR.863 [15], [17]; UN Doc A/C.3/SR.866 [8], [25], [34].

% Human Rights Committee, General Comment 16: The Right to Respect of Privacy, Family, Home and
Correspondence, and Protection of Honour and Reputation (Art.17), 23 sess,(4 August 1988),
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty
Bodies, UN Doc HRI/GEN/1/Rev.6 at 142 (2003) [1] (‘General Comment 16”).
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which itself must comply with provisions, aims and objectives of the Covenant.®

In the same comment, the Committee further argues that the word “arbitrary” should

be interpreted in a wider context:

The introduction of the concept of arbitrariness is intended to guarantee that even
interference provided for by law should be in accordance with the provisions, aims and
objectives of the Covenant and should be, in any event, reasonable in the particular

circumstances.*

Therefore, that compliance with domestic law of preventative detention is necessary
but not sufficient to make it lawful under the ICCPR. According to General Comment 16,
preventative detention will be regarded as non-arbitrary and lawful only when it is in
accordance with the laws that are reasonable in content and that comply with the

provisions, aims and objectives of the ICCPR.

By referring to the travaux préparatoires of Article 9(1) of the ICCPR, Bossuyt
similarly concluded that the deprivation of a person’s liberty should be on such grounds
and in accordance with such procedures as are established by domestic legislation, and
most importantly should conform to the principle of justice.* In Suarez de Guerrero, the
Committee concluded that in relation to the right to life, there was a difference between
killings in accordance with the domestic law and arbitrary deprivation of life. Even
though the killings were deemed “lawful” under Colombian municipal law, it was still a

breach of Article 6 of the ICCPR.** Thus, prohibitions against arbitrary detention act as a

3 Ibid [1].
% Ibid [4].

%% Marc J Bossuyt, Guide to the Travaux Preparatoires of the International Covenant on Civil and Political
Rights (Kluwer Law International, 1987) 198.

% Human Rights Committee, Views: Communication No. R.11/45, 24" sess, UN Doc Supp.No.40, A/37/40
(31 March 1982) [13.3] (Suarez de Guerrero v Colombia). (“the action of the police resulting in the death
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safeguard against the unreasonable “lawful” domestic measures, or in other words,
against the injustice of States.

The Committee further defined “arbitrariness” in Van Alphen v The Netherlands,
where it defined “arbitrariness” to include a number of core elements. In this case, Van
Alphen was detained without any criminal charge for a period of over nine weeks in
order to force him to waive his professional obligation to secrecy and to solicit evidence
which could be used in the criminal investigations against his clients.®* The Committee
considered the meaning of “arbitrary” in Article 9 by reference to the drafting history of
the ICCPR. It held that:

“Arbitrariness” is not to be equated with “against the law”, but must be interpreted more
broadly to include elements of inappropriateness, injustice and lack of predictability.
This means that remand in custody pursuant to lawful arrest must not only be lawful but

reasonable in all the circumstances.®®

This broad interpretation of “arbitrariness” was confirmed in A v Australia. In A, the
detainee was detained because of illegal entry into Australia without a legitimate refugee
status, and had been detained pending determination of his refugee status for seven
months.*” According to the Committee, a person may be detained for reasons of illegal
entry into Australia or for other reasons such as lack of cooperation.*® But without these

compelling reasons, simply detention pending determination of his entitlement to refugee

of Mrs. Maria Fanny Suarez de Guerrero was disproportionate to the requirements of law enforcement in
the circumstances of the case and that she was arbitrarily deprived of her life contrary to article 6(2) of the
ICCPR.”) See also Sarah Joseph, Jenny Schultz and Melissa Castan, The International Covenant on Civil
and Political Rights: Cases, Materials, and Commentary (Oxford University Press, 2000) 110.

% van Alphen v The Netherlands, UN Doc CCPR/C/39/D/305/1988 [3.1].
%\/an Alphen v The Netherlands, UN Doc CCPR/C/39/D/305/1988 [5.8].

¥ Human Rights Committee, Views: Communication No. 560/1993, 59th sess, UN Doc

CCPR/C/59/D/560/1993 (3 April 1997) (‘A v Australia’) [1].
% A v Australia, UN Doc CCPR/C/59/D/560/1993 [9.4] .
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status without any provision for periodic review may be considered arbitrary, even if A’s
entry was illegal in the first place.*® Again, the Committee stressed that “arbitrariness
must not be equated with “‘against the law’ but interpreted more broadly to include such
elements as inappropriateness and injustice.”* In Shafiq v Australia, the Committee
added the element of proportionality by stressing that detention could be arbitrary if “not

necessary in all the circumstances of the case and proportionate to the ends sought.”*

In its recent judgement in the Diallo case delivered in November 2010, the
International Court of Justice (‘ICJ’) also emphasized the elements of necessity and
proportionality in determining the meaning of “arbitrariness” in Article 9 of the ICCPR.
The ICJ acknowledged the arrest and detention of Diallo by the Democratic Republic of
the Congo was not arbitrary per se, as it could be recognised as a required measure
effecting a decision taken by the state authority.*® That said, having considered that
Diallo was held for a “particularly long time” and that the state authorities made no
attempt to ascertain whether Diallo’s detention was necessary, the Court considered such

detention as arbitrary within the meaning of the ICCPR.*

Therefore, to avoid infringement of the Covenant’s prohibition on “arbitrary”
detention, any scheme of security-based preventative detention in the national sphere

must be manifestly just, predictable and proportionate to the ultimate goal of the

¥ Ibid.
“% Ibid [9.2]. Australia has contested this as a correct interpretation of Article 9.

* See, eg, Shafiq v Austrlaia, UN Doc CCPR/C/88/D/1324/2004 [7.2]. It is noticeable that in Shafig,
Australian government disagreed with the Human Rights Commission on the issue of whetehr a lawful
detention can be arbitrary.

“2 Case Concerning Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo),
judgemnt of 30 November 2010 (2010) ICJ.

* Ibid [81].
* Ibid [82].
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detention scheme. The specific manner in which a detention is made must not be
discriminatory and must be able to be deemed appropriate and proportionate in view of

the circumstances of the case.*

3.34 LACK OF A SUBSTANTIVE STANDARD ON THE GROUNDS OF

DETENTION AND THE PERIOD OF DETENTION

3.3.4.1 Grounds of Detentions

When dealing with the cases concerning preventative detention, although the Human
Rights Committee has stressed that the meaning of “lawfulness” and “non-arbitrariness”
must be interpreted broadly to include extra elements of justice, reasonableness, necessity,
proportionality and predictability, it has not set out explicitly the standard as to the

grounds on which a person be detained.

When the Human Rights Committee was reviewing the detentions by the United
States at Guantanamo Bay, it did not consider whether preventative detention in
Guantanamo Bay may be arbitrary under the Covenant. Rather, it focused squarely on the
ICCPR’s procedural constraints, and urged the United States to afford all Guantanamo
detainees “proceedings before a court to decide, without delay, on the lawfulness of their

detention or order their release.”*®

* Parvez Hassan, ‘The International Covenant on Civil and Political Rights: Background and Perspective
on Article 9(1)’ (1973) 3(2) Denver Journal of International Law and Policy 153, 179; See also Nowak,
above n 17, 172-3.

¢ Human Rights Committee, Consideration of Reports Submitted by States Parties under Article 40 of the
Covenant: Concluding Observation United States of America, 87" sess, UN Doc CCPR/C/USA/CO/3 (15
September 2006) [18].
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In Schweizer v Uruguay, the Committee found that it was not “in a position to
pronounce itself on the general compatibility of the regime of ‘prompt security measures’

under Uruguayan law with the Covenant.”*’

While the applicant was arrested on the
ground of “association to break the law” and kept in incommunicado detention without
charge,*® the Committee concluded that the detention was in violation of the Covenant on
the basis of non-compliance with procedural constraints - as the detainee had not been
brought before a judge and could not take proceedings to challenge his arrest and

detention - rather than holding that the grounds of detention were not reasonable.

Even when the Committee concludes the preventative detention regime in question is
consistent with the ICCPR and does not necessarily offend the prohibition on arbitrary
detention; it avoids discussing the permissible justifications for preventative detention.
An example of such practice was evidenced by its reaction to India’s reservation to
Article 9 of the ICCPR.

Article 22 of the Constitution of India permits preventative detention in non-
emergency situations, allowing the detention of a person without charge or trial for a
period of up to three months without judicial review. Further, a subsection of Article 22
denies certain procedural safeguards to any person who is arrested or detained under any
law providing for preventative detention.* India ratified the ICCPR with a reservation

stating that it would interpret the ICCPR provisions on detentions to permit national

*" Human Rights Committee, Views: Communication No. 66/1980, 17" sess, UN Doc CCPR/C/OP/2 at 90
(12 October 1982) [18.1] (‘Schweizer v Uruguay’).

“8 Schweizer v Uruguay, UN Doc CCPR/C/OP/2 at 90 [2.2].

* According to Article 22(3) of the Constitution of India, a person in preventative detention is not entitled
to be informed of the grounds for such arrest nor entitled to judicial review before a Magistrate. The
Constitution of India (India, as modified up to the 1% December, 2007) art 22(3).
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security detention taken consistent with the Indian Constitution.® In its 1996 report to the
Human Rights Committee, India acknowledged that it employed preventative detention
in response to a “sustained campaign of terrorism” within its territory.”* It asserted that
such detention was necessary in order to prevent a person from threatening public order
or security, but did not specify the exact circumstances of this case, nor did it
demonstrate that it satisfied that standard.’? The Committee expressed its regret that “the
use of special powers of detention remains widespread” in India. However, it was silent
on the lawfulness of the quite broad detention grounds in India. The Committee merely
stressed that it accepted that India could continue to detain persons administratively for
reasons of national security as long as such detention satisfied the procedural

constraints.>

The Committee, however, was slightly more assertive about whether the grounds of
preventative detention are permissible under the ICCPR in its two concluding
observations on lIsrael, in 1998 and 2001 respectively. Although the Committee still did
not express itself with precision, it has raised some concerns with regard to the grounds

of detention.

% The Government of India entered a reservation to Article 9 of the ICCPR: “with reference to Article 9
[the right to personal liberty] ... the Government of the Republic of India takes the position that the
provisions of the Artile shall be so applied as to be in consonance with the provisions of clauses (3) to (7)
of Article 22 of the Constitution of India.” Human Rights Committee, Reservations, Declarations,
Notifications and Objections Relating to the International Covenant on Civil and Political Rights and the
Optional Protocols, UN Doc CCPR/C/2/Rev.4 (24 August 1994) 25.

1 Human Rights Committee, Third Periodic Reports of States Parties Due in 1992: India, UN Doc
CCPR/C/76/Add.6 (17 June 2006) [50].

52 Ibid [55].
53 Ibid [24].
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Israel ratified the ICCPR with a notification that it intended to exercise powers of
arrest and detention as required by the state of exigencies.> Israel hedged on whether the
exercise of such powers would be inconsistent with the ICCPR so as to require
derogation and it, therefore, merely derogated from the detention provisions insofar as
was necessary.> In its 1998 concluding observations on Israel, the Committee expressed
its concern that “at least some of the persons kept in administrative detention for reasons
of State security ... do not personally threaten State security but are kept as ‘bargaining
chips’ in order to promote negotiations with other parties.”*® Given that Israel’s practice
of detaining persons as “bargaining chips” is not prohibited by any of the procedural
constraints on detention in the ICCPR, this concern presumably went to the substantive
requirement of non-arbitrariness. The Committee’s statement implied that if a particular
detention is based not on an assessment of the need to detain the particular individual but
on a broader consideration of state interest which is unrelated to the individual case, the
detention is arbitrary and thus unlawful.>” In Israel’s second periodic report to the Human
Rights Committee, the country seemed to accept the Committee’s argument and
acknowledge that the detention of persons who do not themselves constitute a threat to
national security but who may be useful as “bargaining chips” in future negotiations is

indeed arbitrary detention.>®

% The government of Israel entered a reservation to article 9 of the ICCPR on 3 October 1991: "In so far as
any of these measures are inconsistent with article 9 of the Covenant, Israel thereby derogates from its
obligations under that provision." United Nations Treaty Collection, Declarations and Reservations
(International Covenant on Civil and Political Rights)
<http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
4&chapter=4&lang=en#EndDec> .

* Ibid.

% Human Rights Committee, Concluding Observations: Israel, 63" sess, UN Doc CCPR/C/79/Add.93 (18
August 1998) [21].

%" For a more thorough discussion of this decision, see Gerald Heckman, ‘International Decisions: Ahani v
Canada’ (2006) 99 American Journal of International Law 699, 700-1.

% Human Rights Committee, Second Periodic Report Addendum: Israel, 30™ sess, UN Doc
CCPR/C/ISR/2001/2 (4 December 2001) [125]-[128].
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Overall, the Human Rights Committee’s jurisprudence on national security
preventative detention has failed to provide a comprehensive explanation of the
permissible justifications for detention, namely under what circumstance a person may be
detained for national security reasons. The Committee recognized in its observations on
Israel that preventative detention may be non-arbitrary and thus lawful if it is based on
individualised assessments of necessity. The requirement of necessity was confirmed by
the Committee in A v Australia. However, apart from this requirement, it is difficult to
find other substantive guidance with regard to preventative detention. As will be
discussed in Chapter 4, the Strasbourg Court provides a more detailed and workable
standard in examining whether the detention measures are acceptable in the context of

international human rights law.

3.3.4.2 Period of Detention

Another major issue of concern on part of the ICCPR in relation to preventative
detention without charge is the duration of detention. Unlike preventative detention in the
pre-trial detention framework or immigration framework, which is normally brought to
an end by a criminal charge being made, deportation, or the granting of a visa or
residency, preventative detention based on security grounds can easily be prolonged and
might eventually turn into indefinite detention. International law actors and
commentators have consistently suggested that security-based detention must in some

way be temporally constrained,> for example, international law may explicitly indicate

% International Commission of Jurists, ‘ICJ Memorandum on International Legal Framework on
Administrative Detention and Counter-Terrorism’ (December 2005) 12; Drew R. Atkins, ‘Customary
International Humanitarian Law and Multinational Military Operations in Malaysia’ (2007) 16 Pacific Rim
Law and Policy Journal 79, 97 n. 124 (noting that two-year limit on pure secutiy-based detention in
Malaysia is too long to amout to arbitrary detention. This will be discussed in detail infra next chapter);
Jelena Pejic, ‘Procedural Principles and Safeguards for Internment/Administrative Detention in Armed
Conflict and Other Situations of Violence’ (2005) 87 International Review of Red Cross 375, 382 (noting
that human rights jurisprudence rejects the notion of indefinite detention); Sangeeta Shah, ‘The UK’s Anti-
Terror Legislation and the House of Lords: The First Skirmish’ (2005) 5 Human Rights Law Review 403,
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that an initially lawful detention will become unlawful or arbitrary if it is exceptionally
lengthy. The Human Rights Committee has expressed concerns over the duration of
detention and that administrative detention may possibly be indefinite.®* However, there
is still no shared understanding as to how long a person may be detained before it is

viewed as arbitrary.

Article 9(4) of the ICCPR places a time constraint on the review process of the
detention and requires that a “court may decide without delay” on the lawfulness of the
detention in question.®* In Hammel v. Madagascar, incommunicado detention for three
days, during which the detainee was unable to gain access to a court or to challenge his
detention, was held by the Committee to breach the ICCPR.®? In Portorreal v. Dominican
Republic, the Committee concluded that a shorter period of 50 hours of detention without
charge was an arbitrary arrest and detention, as the detainee was not informed of the
reasons of detention, the conditions of the cell was unbearable and he received no food or
water until the second day.®® While the Human Rights Committee did not hold that three
days or 50 hours was the threshold, it has failed to provide a clear standard with regard to

duration of detention in the decisions of individual cases under the First Optional

404-5 (decribing the United Kingdom’s derogation from the ECHR and the ICCPR to accommodate post-
9/11 legislation eventually permitting indefinite detention unde the immigration framework in UK).

% Human Rights Committee, Concluding Observations: Cameroon, adopted at 1807" and 1808™ mtgs
U.N.Doc. CCPR/C/79/Add.116 (3 Novermber 1999) [19] (expressiong concern that “a person held in
adminitrative detention ... may have his detention extended indefinitely”); Human Rights Committee,
Concluding Observations: Israel, UN Doc CCPR/C/ISR/2001/2 [13]; Human Rights Committee,
Concluding Observations: Israel, UN Doc CCPR/C/79/Add.93 [21].

51 ICCPR, art 9(4).

82 Human Rights Committee, Views: Communication No.155/1983, 29" sess, UN Doc CCPR/C/OP/2 at
179 (3 April 1987) [18.2] (‘Hammel v Madagascar’).

% Human Rights Committee, Views: Communication No0.188/1984, 31" sess, UN Doc

CCPR/C/31/D/188/1984 (5 November 1987) [9.2] (‘Portorreal v Dominican Republic’).
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Protocol.”™ One could arguably conclude that a duration as short as 50 hours may still be

arbitrary if states have failed to provide procedural safeguards.

Instead, the Committee found it more appropriate that any detention should be
assessed on a case-by-case basis rather than providing any detailed guidance as to what is
the substantive standard of a time constraint so that the detainee can be reviewed
“without delay”. In Torres v Finland, almost three months had passed between the filing
of the author’s appeal against the decision of the Ministry of the Interior and the
delivering of the final decision by the Supreme Administrative Court. The delay was
found by the Committee to be “in principle too extended”,® and thus was regarded as an
obvious violation of Article 9(4) for a failure of the judicial review of executive detention

“without delay”:

as a matter of principle, the adjudication of a case by any court of law should take place
as expeditiously as possible. This does not mean, however, that precise deadlines for the

handing down of judgments may be set which, if not observed would necessarily justify

the conclusion that a decision was not reached “without delay”.®

In most other cases that reaching the Human Rights Committee, a much longer period
of detentions without charge or detention pending trial has been applied by either the
executive or the police. For example, in Medjnoune v Algeria, the Committee concluded
that a period of detention without charge of six years was contrary to the ICCPR, as the
state failed to provide an effective remedy which included bringing the applicant before a

judge and initiating a criminal proceeding against the persons involved in ill-treatment

* The First Optional Protocol to the International Covenant on Civil and Political Rights is an international
treaty establishing to enable individual complaint for the ICCPR.Optional Protocol to the International
Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 (entered
into force 23 March 1976).

% Torres v Finland, UN Doc CCPR/C/38/D/291/1988 [7.2]-[7.3].
% Ibid [7.3].
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towards the applicant.®” Thus, it seems impossible to simply draw a conclusion as to how
long a period is permissible under the ICCPR, as in all these above cases, the issue of
duration is directly and closely related to the availability of procedural rights, especially
the right to a review of the detention grounds to decide whether the detention in question

is lawful or not.

Noticeably, in A v Australia, the Committee seemed to indicate that a higher standard
should be applied in assessing whether the period of detention is acceptable, namely a
prolonged period of detention is not acceptable under the Covenant if there is no
“sufficiently frequent judicial review” of the grounds of detention within domestic legal
system.®® In this case, shortly after A’s arrival in Australia, he applied for refugee status
but was rejected and was detained from December 1989 onwards.®® During his detention,
A applied for reassessment of his refugee status several times, but all applications were
rejected. ° He also tried to challenge the constitutional validity of the Migration
Amendment Act 1992 (Cth), which defined the detainee as a “designated person”.”
According to the Act, the court’s power to order the release of the detainee was limited to
an assessment of whether the person in question was a “designated person”. If the criteria
for such determination were met, the court would have no power to review the grounds of
detention and to order the release of the detainee if his or her detention was not lawful.”®
By a judgement delivered by a domestic court of Australia in 1992, the validity of major

portions of the Migration Amendment Act was upheld, with the result that A could be

% Human Rights Committee, Views: Communication No0.1297/2004, 87" sess, UN Doc
CCPR/C/87/D/1297/2004 (9 August 2006) [8.5], [9], [10] (‘Medjnoune v Algeria’).

% A v Australia,, UN Doc CCPR/C/59/D/560/1993 [9.4].
% Ibid [2.1].
" Ibid [2.2]-[2.7].
™ Ibid [2.10].
"2 Ibid [2.10], [9.5].
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continued to be lawfully detained under that legislation.” By then, A had been detained

pending determination of his entitlement to refugee status for four years.”

The Human Rights Committee considered whether the prolonged detention pending
deportation was arbitrary and whether the alleged impossibility of challenging the
lawfulness of the detention was in violation of Article 9(4). It is noteworthy that while the
Committee stressed that the conception of “arbitrariness” must be interpreted more
broadly to include elements such as inappropriateness and injustice, the prolonged four-
year detention was not per se arbitrary.” Nor could the Committee find any argument for
the contention that there is a rule of customary international that would simply render
such lengthy detention of individuals requesting asylum arbitrary.”® It seems quite odd for
the Committee to have reached the conclusion that a lengthy preventative detention
without charge is not against international law and the Covenant. If a broad interpretation
of the word “arbitrariness” was adopted in order to carry out the object and purpose of the
Covenant, as suggested by the Committee,’’ then any detention that is particularly
lengthy should be considered as incompatible with Article 9 and other provisions of the
Covenant, even if such detention was “lawful” within domestic legislation. It would be
inappropriate and unreasonable to adopt a narrow interpretation of Article 9 which will
eventually attenuate a human right. Therefore, such a provision must be interpreted more
broadly and even expansively in the case of preventative detention without charge so as

to better protect detainees’ fundamental rights and liberties.

 Ibid [2.12].

™ Ibid [2.1] (A’s initial application for refugee status was filed on 9 December 1989), [2.12] (The High
Court of Australia delivered the final decision with regard to the constitutional validity of the provisions in
question in 8 December 1992).

™ Ibid [9.2]. Apart from A v Australia, see also Human Rights Committee, Concluding Observations:
Japan, para 19, 64" sess, adopted at 1726" and 1727" mtgs, UN Doc CCPR/C/79/Add.102 (19 November
1998) (noting that persons were detained for up to two years pending immigration proceedings but
expressing concern only about the conditions of detention).

" Ibid [9.3].
" See above n 75.
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The Committee, however, concluded that “every decision to keep a person in
detention should be open to review periodically so that the grounds justifying the
detention can be assessed”. In so doing, “detention should not continue beyond the period
for which the State can provide appropriate justification”.”® In this case, the Australian
government failed to justify A’s continued detention for a period of four years because
there was no periodical review of the grounds of detention. Therefore, A’s lengthy

detention was declared to be arbitrary by the Committee.”

A more compelling example in requiring a review of the grounds for detention is the
2002 case of Ahani v Canada,®® in which the person in question was detained pending
deportation for national security reasons. In June 1993, Ahani was first recognised by the
Canadian authorities as the assassin of the Iranian Ministry of Intelligence and Security.
He was certified as inadmissible to Canada under section 19(1) of that country’s
Immigration Act on the grounds that he was a member of an organization that would
engage in terrorism and that he had engaged in terrorism-related activities.** After going
through a lengthy and complicated review process, Ahani was finally deported to Iran in
2002. By then, he had been detained pending deportation for nine years.* In this case,
domestic review of the reasonableness of the detention lasted four years and ten months.
A substantial part of the delay can be attributed to the applicant who chose to contest the
constitutionality of the security certification procedure, instead of proceeding directly to

the “reasonableness” hearing before Canadian Federal Court. Ahani’s claims against the

® Av Australia , UN Doc CCPR/C/59/D/560/1993 [9.4].
™ Ibid [9.2].

% Human Rights Committee, Views: Communication No0.1051/2002, 18" sess, UN Doc
CCPR/C/80/D/1051/2002 (10 January 2002) [10.2] (‘Ahani v Canada’).

8 Ahani v Canada, UN Doc CCPR/C/80/D/1051/2002 [2.2].
8 Ibid [2.1], [2.10].
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executive detention focused on the prolonged domestic process of review of his detention

certificate ®

While a four-year and ten-month detention pending issuing of the deportation order
was obviously quite a lengthy period and seemed contrary to the requirement of access to
a judicial review without delay, as in the earlier case of A v Australia, the Human Rights
Committee did not regard a relatively lengthy detention without charge on national
security grounds as constituting ipso facto arbitrary detention.®* What the Committee
stressed in Ahani was also the requirement of “sufficiently frequent judicial review” of
the grounds of detention. The Committee stressed the need to conduct a separate interim
review during the prolonged domestic judicial proceedings, under which the detention
grounds would be thoroughly reviewed.® The review is mainly for the purpos